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APPENDIX I - LAW 


The Law Society Act 
Reow Oks 970,692.58 


DISCIPLINE 


33. (1) No disciplinary action under section 34, 35, 37 or 
38 shall be taken unless, 


(a) a complaint under oath has been filed in the office 
of the Secretary and a copy thereof has been served 
on the peison whose conduct is being investigated ; 


(6) the person whose conduct is being investigated has 
been served with a notice of the time and place of 
the hearing; and 


(c) a committee of Convocation has heard evidence of 
or on behalf of the complainant and, if the persons 
whose conduct is being investigated appears at the 
hearing and so requests, has heard his evidence ard 
any evidence on his behalf and has reached the 
decision that he is guilty. 


(2) Any person presiding at a hearing may administer oatlis 
to witnesses and require them to give evidence under oath 


(3) If the person whose conduct is being investigated ta ls 
to appear in answer to the notice at the time and place 
appointed, the hearing may be conducted in his absence. 


(4) Hearings shall be held 7m camera, but if the person whose 
conduct is being investigated requests otherwise by a notice in 
writing delivered to the Secretary before the dav fixed for the 
hearing, the committee may conduct the hearing in public or 
otherwise as it considers proper. 


(S) A hearing may be adjourned at any time and from time 
tor Corie. 


(6) A person whose conduct is being investigated, if present 
In person at the hearing, has the mght to be represented by 
counsel, to adduce evidence and to make submissions, and any 
such person may be compelled to attend and give evidence in 
the manner provided in subsection 10, but such person shall 
le advised of his right to object to answer any question 
under section 9 of The Evidence Ait and section 5 of the 
Canada Evidence Act. 


(7) At a hearing, the complainant and the person whose 
conduct is being investigated have the right to examine the 
witnesses called by them respectively and to cross examine 
the witnesses opposed in interest, including the deponent of an 
affidavit or a statutory declaration submitted in evidence, 


(8) The oral evidence submitted at a hearing shall be taken 
down in writing or by any other method authorized by The 
Evidence Act. 


(9) The rules of evidence applicable in civil proceedings are 
appheable at a hearing, except that an affidavit or statutory 
declaration of any person is admissible in evidence as prima 
facie proof of the statements made therein. 


(10) The Treasurer, the chairman or a vice-chairman ot a 
committee of Convocation, or the Secretary may, and the 
Secretary upon application of a person Whose conduct is being 
investigated shall, issue a summons in the prescribed torm 
commanding the attendance and examination of any person as 
a witness, and the production of any document or thing, 
the production of which could be compelled at the trial of 
an action, before the committee at the time and place 
mentioned in the summons and stating that failure to obey 
the summons will render the person lable to imprisonment 
on an application to the Supreme Court, but the person whose 
attendance is required is entitled to the hke conduct money 
and payment for expenses and loss of time as upon attendance 
as a witness at a trial in the Supreme Court. 


(11) If any person, 


(a) on being duly summoned to appear as a witness 
makes detault in attending , or 


(6) being in attendance as a witness refuses to take an 
oath legally required to be taken, or to produce 
any document or thing in his power or control 
legally required to be pruduced by him, or to answer 
any question which he is legally required to answer ; 
or 


does any other thing which would, 1f the committee 
had been a court of law having power to commit tor 
contempt, have been contempt of that comet, 


— 
_ 
— 


the person presiding at the hearing may certify the offence 
of that person under his hand to the Supreme Court and 
the court may thereupon inquire into the alleged offence 
and after hearing any witnesses who may be produced against 
at on behalf of the person charged with the offence, and after 
hearing any submissions that may be offered in detence, 
punish or take steps for the punishment of that person in 
the like manner as if he had been guilty of contempt of court. 


(12) The decision taken after a hearing shall be in writing 
and shall contain or be accompanied by the reasons for the 
decision in which are set out the findings of fact and the 
conclusions of law, if any, based thereon, and a copy of the 
decision and the reasons therefor, together with a notice to 
the person whose conduct is being investigated of hi neht of 
appeal, shall be served upon him within thirty days after the 
date of the decision, 


(13) Any document required to be served under this Act 
upon a person whose conduct is being investigated shall be 
served personally upon him or by mailing a copy thereof in a 
registered letter addressed to him at his last known residence 
or office address as shown by the records of the Society, 


and service shall be effected not less than ten days before 
the date of the hearing or the event or thing required to be 
done, as the case may be, and proof by afhdavit of the service is 
sufficient. RS.O, 1970, ¢. 238, 5) 33. 


34. If a member is found guilty of professional misconduct 
or of conduct unbecoming a barrister and solicitor after due 
investigation by a committee of Convocation, Convocation 
may by order cancel his membership in the Society by dis- 
bafring him as a barrister and striking his name of: the roll 
of solicitors or may by order suspend his rights and privi- 
leges as a member for a period to be named or may by order 
reprimand him or may by order make such other disposition 
as it considers proper in the circumstances. R.S.O. 1970, 
¢. 248, 5. 34. 


35. If a member has been found pursuant to any Act to 
be mentally incompetent or mentally ill, or has been found 
after due inquiry by a committee of Convocation incapable ot 
pee thang law as a barrister and solicitor by reason of age, 
pley-toal or mental iiness including addiction to aleohol or 
Wraps, on any other cause, Convocation may by order limit 
wou pend his rights and privileges as a member for such 
Hine ane on such terms as it considers proper ino the cir- 
cometances. RISO, 1970, &. 238, 5. 35. 


ee 


37. Ifa committee of Convocation finds that a member has 
been guilty of professional misconduct or conduct unbecoming 
a barnster and solicitor which in its opinion does not warrant 
disbarment, suspension or reprimand in Convocation, the 
committe may by order reprimand him. R.S.O. 1970, ¢. 238, 
sad, 


38. If a student member is found after due inquiry by a 
committee of Convocation guilty of conduct unbecoming a 
student member, the committee may by order reprimand him 
or Convocation may by order cancel his student membership 
or may by order suspend his rights and privileges as a student 
member for a period to be named or may by order reprimand 
him or may by order make such other disposition as it 
considers proper in the circumstances. R.S.O. 1970, c. 238, 
5. 38. 


39.--(1) Any member who has been found guilty under 
section 37 or any student member who has been found 
guilty under section 38 and, in either case, has been ordered 
to be reprimanded in committee, may appeal from the order 
of reprimand to Convocation within fifteen days from the day 
upon which he is served with the order of the committee. 


(2) An appeal under this section shall be by motion, notice 
of which shall be served upon the Secretary, and the record 
shall consist of a copy of the proceedings before the committee, 
the evidence taken, the committee's report and all decisions, 
findings and orders of the committee in the matter 


(3) Upon the hearing of an appeal under this) section, 
Convocation may vary the punishment imposed by the 
committee or may refer the matter or any part thereof back 
to a committee with such directions as it consiclers proper 
or may make such order as it considers proper in tne circum- 
stances. : 


(4) No bencher who sat on the committee of Convocation 
alen the order appealed) from was made shall take any 
jott inthe hearing of the appeal in Convocation. 


tS) Subject to section 44, the decision of Convocation under 
this section is final and not subject to any further appeal. 
KS). 1970, ©. 238, 5. 39. 


40, A person whose membership or student membership 
has been cancelled or whose rights and privileges as a member 
a student: member have been suspended or who has b-en 
epumanded may be ordered to pay the expense, or part of 
the expense, incurred by the Society in the investigation or 
heainpg of any complaimit ii respect ol whack he has been 


found guilty. RoS.O. 1970, ¢. 238, 5. 40. 


41, Where it appears that disciplinary proceedings agaist 
«a member or student member were unwarranted, Convocat on 
may order that such costs as it considers just be paid by the 
Society to the member or student member whose conduct was 
the subject of the proceedings. R.S.O. 1970, c. 238, s. 41 


ee@@ 


433. (1) Where a member or former member dies, dis- 
appears or leaves Ontatio or a person's metibership in the 
Society is cancelled or his rights and privileges as a member 
are suspended and, in any such event, his practice is neglected 
to the prejudice of any person or no provision has been 
made for the protection of his clients’ interests, a judge of 
the Supreme Court may, upon an ex parte application by the 
Society, by order appoint a person as trustee, with or without 
bond, to take possession of any property in the possession 
of or under the control of such member or fuiaier aiember 
for the purpose of preserving, carrying on or winding up 
the practice of such member or former member. 


(2) A person appointed under subsection 1! shall, in respect 
vbany tiust property cf such member or former member, be 
the Coimtee thereof, and he sha'l in respect thereof take the 
place Of the personal representative, committee or other rep- 
dccentative, ifany, of such member or former member. 


($) Any person may apply to a judge of the Supreme! 
(aut for an order varying or discharging any order made: 
under subsection 1, 


(4) The judge may in any order under this section rnake 
provision for the remuneration, disbursements and indeninifi- 
vation of the trustee out of such moneys or otherwise as the 
judye may specify. R.S.O. 1970, c. 238, s. 43. 


44. (1) Any person dissatisfied with a decision of Con- 
vocation made under section 30, 32 or 46, or any person 
agaist whom an order has been made under section 34, 35 
or $6, of any person against whom an order, other than an 
oder of reprimand in committee, has been made under section 
4%, or any person whose punishment has been ord red to be 
increased under subsection 3 of section 39 may appeal from 
the decision or order to the Court of Appeal within fifteen 
days from the day upon which he is served with the decision 
or order. 


(2) Upon the request of any person desiring to appeal and 
upon payment of the cost thereof, the Secretary shall furnish 
such person with a certified copy of all proceedings, evidence, 
reports, orders and papers received as evidence in Convocation 
and any committee thereof in dealing with and disposing of the 
matter complained of. 


(3) If the appellant fails to pay the cost of the certitied 
copy and the cost of such additional copies of the evidence as 
may be reasonably required for the purposes of the appeal 
within fifteen days after written deman? fram th Secyotary, 
the appeal shall be deemed to be abandoned. 


(4) An appeal under this section shall be by motion, notice 
of which shall be served upon the Secretary, and the reccrd 
shall consist of a copy, certified by the Secretary, of the 
proceedings before Convocation or any committee thereof, 
the evidence taken, the report of Convocation or any coim- 
mittee thereof and all decisions, findings and orders of 
Convocation or any committee thereof in the matter. 


(5) Except as otherwise provided, appeals under this section: 
shall be in accordance with the practice in appeals from the 
decision or order of a judge of the Supreme Court. 


(6) Upon the hearing of an appeal under this se ton the 
Coutt of Appeal may make such order as the court considers 
proper or may refer the matter or any part thereof back to 
Convocation with such directions as the court considers proper. 


(7) The Court of Appeal may make such order as to the 


costs of the appeal as the court considers proper. R.S.O. 
1970, ©, 238, 5. 44. 


45.0 (1) When a person’s membership or student member 
slips cancelled, all tis rights and privileges as a member 
or student member, as the case may be, cease, or, when a 
person's membership or student membership is suspended, the 
member or student member shall, during the penod of suspen- 
sion, possess no rights or privileges as a member or student 
member, 


(2) Where an appeal under section 44 Is pending, the 
decision or order appealed against shall not thereby be stayed, ; 
but an application may be made to a judge of the Court 
of Appeal for a stay of the decision or order pending the 
disposition of the appeal, and the judge may dispose of the 
application as he considers proper and in so doing he may 
impose such terms and conditions as he considers appropriate. 
iS: OL IOT Oe, 2388045, 


46. Where a person's membership or student membership 
iscancelled, he may apply to be readmitted, and Convocation, | 
after due inquiry by a committee thereof, may readmit him 
as a member or student member, as the case may be. RS.O. 
1970), c. 238, s. 46. 


48. Upon the readmission of a person as a member or 
student member or upon the termination of the suspension 
of the rights and privileges of a member or student member 
or upon the reprimand of a member or student member, 
Convocation or a committee thereof may impose upon him 
such terms and conditions as it considers proper. R.S.Q. 
1970, c. 238, s. 48. 


400, Notice of admission to membership and of anv cancella- 
Hien suspension, resignation, readmission oF other change in 
aomember's status in the Society shall be given forthwith by 
the Secretary to the Registrar of the Supreme Court al 
ehall keep a record thereof. R.S.O. 1970, c. 238, s. 49. 


COMPENSATION FUN) 


51.—(1) The Society shall continue to maintain the fund 
known as ‘‘the Compensation Fund” and shall continue to 
hold it in trust for the purposes of this section. 


(2) The Compensation Fund shall be made up of, 


(a) all moneys paid by members of the Society under 
subsection 3; 


(6) all moneys earned from the investment of moneys 
in the Fund; 


(¢) all moneys recovered under subsection 7; and 


(d) all moneys contributed by any person. 


(3) Every member, other than those of a class exempted 
by the rules, shall pay to the Society tor the Compensation 
Fund such sum as is prescribed from time to time by the rules. 


(4) The Society may insure with any insurer licensed to 
carry on business in Ontario for such purposes and on such 
terms as Convocation considers expedient in relation to the 
Compensation Fund, and, in such event, the moncys in the 
Fund may be used for the payment of premiurns. 


(5) Convocation in its absolute discretion may make grants 
from the Compensation Fund in order to relieve or mitigate 
loss sustained by any person in consequence of dishonesty 
on the part of any member in connection with such member's 
law practice or in connection with any trust of which hie was 
or Is a trustee, notwithstanding that after the commission 
of the act of dishonesty he may have died or ceased to 
administer his affairs or to be a member, 


(6) No grant shall be made out of the Compensation Fund 
unless notice In writing of the loss is received by the Secretary 
within six months after the loss came to the knowledge of 
the person suffering the loss or within such further time, 
not exceeding eighteen months, as in any case may be allowed 
by Convocation. 


(7) If a grant is made under this section, the Society is 
subrogated to the amount of the grant to any rights or 
remedies to which the person receiving the grant was entitled 
on account of the loss in respect of which the grant was made 
against the dishonest member or any other person, or, in the 
event of the death or insolvency or other disability of such 
member or other person, against his personal representative or 
other person administering his estate. 


(8) A person to whom a grant is made under this section, 
or, in the event of his death or insolvency or other disability, 
his personal representative or other person administering: hes 
estate, has no right to receive anything from the dishonest 
member or his estate ino respect of the loss in’ respect of 
which the grant was made until the Society has been reim- 
bursed the full amount of the grant. 


(9) Where a grant has been made under this section and the 
dishonest member has been declared a bankrupt, the Society 
is entitled to prove against the bankrupt’s estate for the 
full amount of the claim of the pecson to whom the grant 
was made and to receive al! dividends on such amount until 
the Society has been reimbursed the full amount of the grant. 


(10) Convocation may delegate any of the powers conferred 
ipon it by this section to a committee of Convocation and, 
whether or not Convocation has made any such delegation, 
may appoint any member a> a referee and delegate to him 
any of the powers conferred upon it by this section that are 
hot delegated to a committee. 


(11) Where Convocation has delegated any of its powers 
under this section toa committee or toa referee, the committee 
or referee, as the case may be, shall report as required to 
Convocation, but where there is a delegation to both a com- 
mittee and a referee, the referee shall report as required to 
the committee, 


(12) There may be paid out of the Compensation Fund 
the costs of its administration, including the costs of 
Investizations and hearings and all other costs, salaries, and 
expenses necessarily incidental to the administration of the 
Fund. R.S.O. 1970, c. 238, s. 51. 


ee @ 


533. The Society may make arrangements for its members 
respecting indemnity for professional liability and respecting 
the payment and remission of premiums in connection there- 
with and prescribing levies to be paid by members or any class 
thereof and exempting members or any class thereof from all 
or any part of any such levy. R.S.O. 1970, c. 238, s. 53. 


RULES 


54. (1) Subject to section 55, Convocation may make 
rules relating to the affairs of the Society and, without 
limiting the generality of the foregoing, 


1. providing procedures for the making, amendment 
and revocation of the rules; 


6. 


9. 


10). 


11. 


LZ 


rat 


1D: 


16. 


ha 


prescribing the seal and the coat of arms of the 
Society ; 


. providing for the execution of documents by the 


Society ; 


. respecting the borrowing of money and the giving 


of security therefor; 


. fixing the financial year of the Society and providing 


for the audit of the accounts and transactions of the 
Society; 


providing for the time and manner of and the 
methods and procedures for the election of benchers; 


. providing procedures for the election of the Trea- 


surer, the filling of a vacancy in the office of 
Treasurer, the appointment of an acting Treasurer 
to act in the Treasurer's absence or inability to act, 
and prescribing the Treasurer’s duties ; 


. providing for the appointment of and prescribing the 


duties of the Secretary, one or more deputy secreta- 
ries and assistant secretaries and such other officers 
as are considered appropriate ; 


respecting Convocation ; 


providing for the establishment, composition, Jurtsdic- 
tion and operation of standing and other committees 
and delegating to any committee such of the powers 
and duties of Convocation as may be considered 
expedient ; 


governing honorary benchers, ex officto benchers and 
honorary members and prescribing their rights and 
privileges ; 


governing members, life members and student mem- 
bers, and prescribing their rights and privileges ; 


prescribing fees and levies for members and student 
member or any class of either of them, and providing 
for the payment and remission thereof and exempting 
any class of either of them from all or any part of such 
fees or levies; 


. Tespecting the Compensation Fund and_ prescribing 


the amount of the levy to be paid to the Society 
for the Fund and exempting any class of members 
from all or any part of such levy; 


prescribing oaths for members and student members ; 
providing for the payment to the Society by any 
member of the cost of any investigation or audit 


of his books, records, accounts and transactions: 


providing for and governing meetings of members or 
representatives of members; 


18. 


19. 


20. 


ou 


223 


23, 


24. 


2 


26. 


prescribing procedures for the call to the bar of 
barristers and the admission and enrolment. of 
solicitors ; 


defining and governing the employment of student 
members while under articles ; 


providing and governing bursaries, scholarships, 
medals and prizes; 


providing for and governing extension courses, 
continuing legal education, and legal research; 


governing degrees in law; 
providing for and governing libraries ; 


providing for the occasional appearance as counsel in 
the courts of Ontario and before provincial judges, 
with the consent of the Treasurer and of the court or 
judge, of members of the legal profession from out- 
side Ortario; 


providing for the establishment, maintenance and 
administration of a benevolent fund for members 
and the dependants of deceased members ; 


prescribing forms and providing for their use, except 
the form of summons referred to in subsection 10 of 
section 33. 


(2) The rules made under subsection 1 shall be interpreted as 
if they formed part of this Act. R.S.O. 1970, c. 238, 5. 54 (1, 2). 


(3) A copy of the rules made under subsection 1, as amended 
from time to time, 


(a) shall be filed in the office of the Attorney General; 


and 


(6) shall be available for public inspection in the office 


of mathe Secretary. 6 Kus. 1970. ci 38 cee 4. She 
19276. 15S, 9 (7). 


KEGULATIONS 


55. Subject to the approval of the Lieutenant Governor in 


Council, 


Convocation may make regulations respecting any 


matter that is outside the scope of the rule-making: powers 
specified in section 54 and, without limiting the generality 
of the foregoing, 


ie 


respecting any Matter ancillary tuo lhe provisions 
of this Act with regard to the admission, conduct 
and discipline of members and student members and 
the suspension and restoration of their rights and pri- 
vileges, the cancellation of memberships and student 
memberships, the resignation of members, and the 
readmission of former members and student members ; 


2. requiring and prescribing the books, records and 
accounts to be kept by members and _ providing 
for the exemption from such requirements of any 
class of members ; 


3. requiring and providing for the examination or audit 
of members’ books, records, accounts and transac- 
tions and the filing with the Society of reports with 
respect thereto, 

4. authorizing and providing for the preparation, 
publication and distribution of a code of professional 
conduct and ethics. 


5. respecting the reporting and publication of the 
decisions of the courts; 


6. defining and governing the employment of barristers 
and solicitors clerks; 


7. respecting legal education, including the Bar Admis- 
sion Course ; 


8. providing for the establishment, operation and dis- 
solution of county and district law associations and 


respecting grants and loans to such associations; 


9. prescribing the form of the summons referred to in 
subsection 10 of section 33. R.S.O. 1970, c. 238, s. 55. 


Regulations 12, 13, 14, 15, 16, 17, 19, 22 and 23. 


DISCIPLINE 
INTERPRETATION 
12. In this section and in sections 13 and 14, 
(a) ‘‘chairman”’ means the chairman of the Coiimittee; 
(b) ‘‘Committee”’ means the Discipline Committee; 


(c) “vice-chairman” means the vice-chairmar. cf the Committee 


INVESTIGATION AND HEARING OF COMPLAINTS 


13. (1) Where information comes to the notice of the Society that 
indicates that a member may have been guilty of professional misconduct 
or of conduct unbecoming a barrister and solicitor, the Secretary 
shall make such preliminary investigation of the matter as he considers 
proper, and where in his opinion there are reasonable grounds for so 
doing, he shall refer the matter promptly to the Committee or the 
chairman or vice-chairman for further directions. 


(2) Subject to the directions of the Committee or the chairman or 
vice-chairman, the Secretary shall, 


(a) prepare and complete or cause to be completed under oath a 
complaint and file itin the office of the Secretary ; 


(6) serve upon the member whose conduct is being investigated a 
copy of the complaint, a notice of the time and place of the 
hearing and a summons requiring him to attend thereat; and 


(c) make all necessary arrangements for the conduct of the hear- 
ing, including as appropriate, the appointment of counsel for 
the Society, the arrangements for oral evidence to be taken 
down in writing, the issue of summonses to witnesses, the 
production of documents and things, and the notification to all 
members of the Committce of the time and place of the hearin. 


(3) Subject to subsection 4, a quorum of the Committee is three 
members of the Committee who are not ex officto benchers. 


(4) A quorum of the Committee for the granting of an uncontested 
adjournment is one member of the Committee who is not an ev officre 
bencher. 


(5) The Committee may amend a complaint, but where in the opinion 
of the Committee the member may be prejudiced by the amendment, 
the Committee shall adjourn the hearing of the complaint as amended 
toa later date. 


(0) Where at the conelusion of the hearing of a complaint or amended 
complaint against a member, such complaint or amended complaint 
has been established to the satisfaction of the Committee and. the 
Committee has not by order reprimanded him, the Committee shall 
report in writing to Convocation setting forth a summary of the evidence 
al the hearing, its findings of fact and conclusions oj law, if any, 
based thereon and its recommendations as to the action to be taken by 
Convocation on the complaint. 


(7) The Secretary shall, 


(a) prepare the report referred to in subsection 6 for approval by 
the Committee, and the Committec’s appros al shail be evidenced 
by the signature thereto of the member of the Committee who 
presided at the hearing or in his absence by another member of the 
Committee who was present at the hearing ; and 


(b) serve upon the member whose conduct is being investigated a 
copy of the report as so approved, a notice of the time and 
place of the Convocation that will consider the report, a summons 
requiring him to attend thereat and a notice substantially as 
follows: 


“Tf you intend to dispute any statement of tact or finding 
of fact contained in the attached report of the Discipline 
Committee at the time of its consideration by Convocation, 
you are required to file with the Sceretary not later than the 
dav preceding Convocation a written statement setting forth 
any such statement of fact or finding of fact that you intend 
to dispute.” 


SEI 3. = 


INVITATIONS TO ATTEND 


14. Where there comes to the notice of the Society, as a result of a 
preliminary investigation by the Secretary or otherwise, information 
that indicates that a member may have been guilty of a minor breach 
of discipline or that indicates there is a possibility. that tis conduct 
may result in a breach of discipline, the Committee or the chairman or 
vice chairman may direct the Secretary, without any formal complaint 
being completed and filed, to invite the member to appear before the 
Committee to enable it to make an informal investigation of the matter, 
and the Committee, in addition to any of its other powers, may after such 
informal investigation advise the member with respect to the matter, 


STUDFNT MEMBERS 


15. Sections 13 and 14 apply mutatis mutandis to student members 
in respect of conduct unbecoming a student member. 


RESIGNATIONS 


16. (1) Every application of a member or student member for per- 
mission to resign shall be in writing and sent to the Secretary accompanied 
by a statutory declaration (or if the applicant is not a resident of 
Canada, an affidavit) setting forth, 


(a) his age, date of call to the bar, place of residence, office 
address, if any, number of years in practice, if any, and stating 
briefly the reasons for the application ; 


(6) that ali trust funds or chents’ property for which the appheant 
was responsible have been accounted for and paid over to the 
persons entitled thereto and an accountant > certificate to that 
effect shall be attached and marked as an exhibit or, al- 
ternatively, that the applicant has not handled trust funds or 
other clients’ property ; 


(c) that all clients’ matters have been completed and disposed of 
or that arrangements have been made to the chents’ satis- 
faction to have their papers returned to them or turned over 
to some other barrister and solicitor or, alternatively, that the 
applicant has not engaged in practice ; 


(d) that the applicant is not aware of any claim against him in nis 
professional capacity or in respect of his practice; and 


(e) such additional information or explanation as may be relevant. 
by way of amplification of the foregoing. 


(2) The applicant shall also furnish proof of publication in the Ontano 
Reports of a notice of his intention to apply for permission to resign in 
the form prescribed in the rules, such notice to be published ar least 
thirty days before the application is sent tc the Secretary. 


_(3) Every application for permission to resign shall be referred to the 
Finance Committee for consideration and report to Convocation, 


(+) The Finance Committee may require additional informat-on and 
may accept undertakings from the applicant and in reporting its recom- 
mendations to Convocation it may inechide conditions which are to be 


comphed with by the applicant as a term of granting permission to 
resivn. 


(5) Where the applicant beheves that) there may be good) reason 
for dispensing with any of the foregoing requirements, he may make 
appheation to the Finance Committee setting forth his reasons and the 
Committee may in its discretion dispense with any of such requirements. 


(6) Where a member has been found to be mentally incompetent and a 


committee of his affairs has been appointed, the application for per- 
mission to resign may be made by his committee. 


(7) Notwithstanding anything in subsections 1 to 6, if a report of 
the Discipline Committee is before Convocation recommending the dis- 
barment of a member, the member may request Convocation to permit 
him to resign, and Convocation may grant the request upon such terms and 
conditions as it considers proper. 


BOOKS, RECORDS AND ACCOUNTS 


INTERPRETATION 


Seveayv 


(a) ‘‘client” includes any person or body of persons, corporate or 


(5) 


(c) 


unincorporate, from whom or on whose behalf a member in 
connection with his practice receives money or other property; 


“‘member”’ includes a firm of members; 


“money” includes current coin, government or bank notes, 


cheques, drafts, post office orders or express or bank money 
orders. 


RECORDS 


19.--(1) Every member shall maintain books, records and accounts 
in connection with his practice to record all money and other negotiable 
property received and disbursed, and as a minimum requirement every 
member shall maintain, 


(a) a book of original entry showing the date of receipt and source 


(0) 


(e) 


of money received in trust for cach chent and identifying the 
client on whose behalf the trust money is received ; 


a book of original entry showing all disbursements out of 
moncy held in trust for each client and showing each cheque 
number, the date of each disbursement, the name of each 
recipient, and identifying the client on whose behalf each 
disbursement is made out of moncy held in trust 


a clients’ trust ledger showing separately for each person on 
whose behalf money has been received in trust all such money 
received and disbursed and any unexpended balance ; 


a record showing all transfers of money between clients’ trust 
ledger accounts and explaining the purpose for which each 
transfer is made; 


a book of original entry showing the date of receipt and source 
of all money received other than trust money: 


(/) 


(g) 


(h) 


(1) 


(7) 


a book of original entry showing all disbursements of money 
other than trust money and showing each cheque or voucher 
number, the date of each disbursement, and the name of each 
recipient ; 


a fees book or chronological file of copies of billings showing 
all fees charged and other billings to clients, the dates such 
charges are made, and identifying the clients so charged ; 


a record showing a comparison made monthly of the total of 
balances held in the trust account or accounts and the total of 
all unexpended balances of funds held in trust for clients as 
they appear from the books and records together with the 
reasons for any differences between the totals and supported by, 


(i) a detailed listing Made inonihiy showing the amount of 
trust money held for each client and identifying each 
client for whom trust money Is held, and, 


(ii) a detailed reconciliation made monthly of each trust 
bank account, and 


such detailed listings and reconcilations shall be retained as 
records supporting the monthly trust comparisons; 


a record showing all negotiable or other valuable property, 
other than money, held in trust from time to time for all 
chents; 


bank statements or pass books, cashed cheques and detailed 
duplicate deposit slips for all trust and general accounts. 


(2) The books, records and accounts required to comply with sub- 
section 1, 


(4) 


22. 


shall be entered and posted currently at all times, and the 
trust comparison required by clause 4 of subsection 1 shall be 
made monthly within fifteen days from the effective date of 
each comparison; , 


shall be entered and posted in ink or a duplication thereof, or 
by machine, and shall be preserved for at least the six-year 
period previous to the most recent fiscal year-end of the 
member, with the excepuon of trust cash receipt and disburse- 
ment books of original entry and the books and records required 
by clauses ¢, A and i of subsection 1 which shall be preserved 
for at least ten years, 
INVESTIGATION 


(1) The chairman or a vice-chairman of the Discipline Committee 


may at any time require an investigation to be made by a person 
designated by him of the books and accounts of any member for the 
purpose of ascertaining and reporting whether sections 18, 19 and 20 
have been and are being complied with by such member who shall 
produce forthwith to such person all evidence, vouchers, records, books, 
papers and shall furnish such explanations as such person may require 
for the purpose of his investigation. 


(2) Before instituting an investigation on a complaint made by a 
third person, the chairman or vice-chairman of the Discipline Committee 
may require prima facie evidence that a ground of complairit exists. 


(3) All investigations commenced under this section shall be reported 
. monthly to the Treasurer. 


(4) Nothing in this section limits the mght of Convocation or the 
Discipline Committee to institute further investigations or to require 
the hling of other reports. 


CODE OF ETHICS 


23. (1) The Professional Conduct Committee is authorizsd to pre- 
pare and publish a handbook containing the code of professional conduct 
and ethics and the rulings with respect thereto under the title 
‘Professional Conduct Handbook”. 


(2) Until such time as a new edition of the Professional Conduct 
Handbook is published, the Secretary shall furnish a copy of the 
current edition thereof to every person who becomes a member or 
student member and, upon request, to any other person, 

(3) When a new edition of the Professional Conduct Handbook is 


published, the Secretary shall furnish a copy thereof to every member and 
student member and, upon request, to any other person. 


Rules 27, 37 and 38. 


STANDING COMMITTEES OF CONVOCATION 
COMMITTEES ESTABLISHED 


27. There shall be the following standing committees of Convocation: 
1. Finance. 
2. Legal Education. 
3. Admissions. 
4. Discipline. — 
S. Professional Conduct. 
6. Libraries and Reporting. 
7. Unauthorized Practice. 
8. Public Relations. 


9. Legislation and Rules. 


DISCIPLINE COMMITTEE 
RESPONSIBILITIES 


37. The Committee is responsible to Convocation for all matters 
relating to the conduct and discipline of members and = student- 
members and for the administration of the Compensation Fund, and it 
may make such arrangements and take such steps as it considers 
advisable to carry out its responsibilities. 


PROFESSIONAL CONDUCT COMMITTEE 
COMPOSITION 


38.—(1) The Professional Conduct Committee shall be composed of 
the chairman and the vice-chairman of the Discipline Committee, a 
member of the Legal Aid Committee, and at least four other members. 


RESPONSIBILITIES 


(2) The Committee is responsible to Convocation for dealing with all 
matters relating to professional conduct and making reports and recom- 
mendations to Convocation with reference thereto. 


(3) The Committee may give members and student members of the 
Society such opinions, advice and assistance as may be deemed advisable, 
and, subject to the approval of Convocation, may make such rulings 
and take such further steps as the Committee deems necessary and 
advisable for the maintenance of the highest standards of conduct. 


583) bye 


Professional Conduct Handbook 


Rulings), 9%. 20 and) 33. 


Ruling 1 
CANONS OF ETHICS 


Adoption by Convocation 


Convocation has adopted as Ruling 1 the Canons of Legal 
Ethics of The Canadian Bar Association. They are set out 
below together with the prefatory statement made by the 
Association: 


CANONS OF LEGAL ETHICS 


Approved by The Canadian Bar Association, at the Fifth 
Annual Meeting, Ottawa, September 2nd, 1920, as a correct, 
though not exhaustive, statement of some of the ethical 
principles which should be observed by the members of the 
legal profession. 

It is not possible to frame a set of rules which will parti- 
cularize all the duties of the lawyer in all the varied relations 
of his professional life, and no attempt has been made to do so. 

The following Canons of Ethics should therefore be con- 
strued as a general guide and not as a denial of the existence 
of other duties equally imperative though not specifically 
mentioned. 

The lawyer is more than a mere citizen. He is a minister 
of justice, an officer of the Courts, his client’s advocate, and 
a member of an ancient, honourable and learned profession. 

In these several capacities, it is his duty to promote the 
interests of the State, serve the cause of justice, maintain the 
authority and dignity of the Courts, be faithful to his clients, 
candid and courteous in his intercourse with his fellows and 
true to himself. 


1. To the State 


(1) He owes a duty to the State, to maintain its integrity 
and its law and not to aid, counsel, or assist any man to act in 
any way contrary to those laws. 

(2) When engaged as a public prosecutor his primary duty 
is not to convict, but to see that justice is done; to that end 
he should withhold no facts tending to prove either the guilt 
or innocence of the accused. 


cohe] Ro = 


Ruling 9 
DISBARRED PERSONS 

Minployment by solicitors 

No member of The Law Society of Upper Canadas shall 
without the express approval of Convocation retata, occupy 
office space with, use the services of or employ in-any capacity 
having to do with the practice of Jaw ony person who in 
Ontario, or elsewhere, has been disbarred and struck off the 
Rolls, ov has been suspended, or has been involved in disci- 
plinary action and has been permitted to resign ay a result 
thereof, and who has not yet been readmitted. | 


Ruling 20 
LETTERS FROM THE LAW SOCIETY 


Failure to answer is a disciplinary offence 


In a notice to the profession published in February 1945 
and republished in January 1955 the Discipline Committee 
ruled that: 


\ 


... it is a strict duty of a member of the Law Society © 
to reply promptly to any letter received from the Society’s | 
Secretary relating to the professional conduct of such | 
member. Failure to do so is, in the opinion of the Com- 
mittee, professional misconduct and conduct unbecoming 
a member of the Society and deserving of disciplinary | 
action. 


Due respect for the disciplinary jurisdiction of its Law 
Society would soon disappear not only among its own 
members but among the public at large, if a member of 
the Society were permitted to ignore and indeed to defy 
the earnest efforts of the Society to maintain an unassail- 
able standard of professional conduct. 


Ruling 33 


NOTIFICATION OF BREACHES TO THE SOCIETY 


Unless it be privileged or otherwise unlawful it is proper for 
any member to bring to the attention of the Society any 
Instance involving or appearing to involve professional mis- 
conduct or conduct unbecoming a barrister. solicitor or 
student-at-law or reflecting on the honour of the Bar and the 
duty of every member to bring such instances to the Society's 
attention when they involve shortage of trust funds. 


Code of Professional Conduct 
PREFACE! 


The legal profession has developed over the centuries to 
mect a public need for Icgal services on a professional basis, that 
is tO Say, the provision of advice and representation respecting the 
protecuion or advancement of Wie rights, Hogities and property of 
a person by a trusted adviser with whom such person has a per- 
sonal relationship and whose integrity, competence and loyulty are 
assured." 

In order adequately to mect this need for legal services, 
lawyers and the quality of the service they provide must command 
the confidence and respect of the public, and that can cnly be 
achieved by their establishing and maintaining a reputation for 
integrity and for high standards of legal skill and care. The lawyers 
of many countries in the world, despite the differences ia legal 
systems, practices, procedures and customs, have imposed upon 
themselves substantially the same basic standards, and these 
standards place the main emphasis upon integrity. 

In Canada, the provincial legislatures have entrusted to the 
legal profession through its Governing Bodies the responsibility 
of maintaining standards of professional conduct and of disciplin- 
ing lawyers who fail to meet them. ‘The pertinent laws use various 
terms to describe conduct which is subject to discipline, such as 
“professional misconduct”, “conduct unbecoming”, and “acts 
derogatory to the honour or dignity of the Bar”. Some statutes also 
provide that disciplinary action may be taken if a lawyer is con- 
victed of an indictable offence, or for “misappropriation or wrong- 
ful conversion” or “gross negligence’, or for conduct “inirnical to 
the best interests of the public’, as well as for breach of the appli- 
cable statute itself or of rules or regulations made under it.* These 
terms can only be construed in the context of the statutes in 
which they are used and accordingly no attempt at definition ts 
made here. Generally, the preparation and publication of a code 
of ethics and professional conduct has been left to the profession, 
and this responsibility must be accepted and carricd out by the 
profession. 

In fulfilling his professional responsibilities the lawyer must 
necessarily assume various roles that require the performance of 
many difficult tasks. Not every situation Which lie lisy encounter 
can be foreseen, but the fundamental ethical principles are set out 
in this Code to guide him and provide a framework within which 
he must with courage and ability undertake to provide the legal 
services which an ever-changing and complex society requires.‘ 
Although cach lawyer must decide for himself the extent to which 
his conduct should rise above the minimum standards, the desire 
for the respect and confidence of the members of the society which 
he serves and of the members of his profession should motivate 
him to maintain the highest possible degree of ethical conduct. The 
standards of professional conduct of lawyers represent the great- 
ness and strength of the legal profession; it will not and must not 
permit of any compromise in those standards. 

The Code of Professional Conduct which follows can only 
be understood and applied in the light of its primary concern for 
the protection of the public interest, This principle is implicit in 
the legislative grants of self-government referred to above. Inev- 
itably the practical application of the Code’s complex provisions to 


the diverse situations confronted by an active profession in a 
changing society will reveal gaps, ambiguities and apparent in- 
consistencies.* The principle of protection of the public interest 
will serve to guide the reader to the true intent of the Code. 


NOTES 


The footnotes relate the provisions of the Code to pertinent earlier 
Canons, Codes, rulings, by-laws, statutes, judicial dicta, text-books and 
articles, and {o certain other materials. They are selective, not 
exhaustive, and merely supplement the text. For abbreviations and 
citations key and bibliography, see page 67. 


“The core of the proposition is that problems of . . . rights or 
property call for a personal relationship with a trusted adviser, 
whose discretion is absolute, who serves no master but his client, and 
whose competence is assured. The codes and traditions of the profes- 
sions who supply these services support the basic proposition. They 
also display the uniformity that its truth would lead one to expect.” 
Bennion, p. 16. 


Abstract (1974) of disciplinary provisions: 
Alberta The Legal Profession Act, R.S.A. 1970 c. 203 
s. 47 “conduct unbecoming a barrister and solicitor or a student- 
at-law” 
“inimical to the best interests of the public or the members 
of the Society” 
“tends to harm the standing of the legal profession generally” 


British Columbia Legal Professions Act, R.S.B.C. 19600 c. 214 as am. 
by SBC. 1971 c¢. 31 
s. 48 “misappropriation or wrongful conversion” 
“professional misconduct” 
“conduct unbecoming a member” 
“breach of this Act or the Rules made hereunder” 
s. 56 “convicted of an indictable offence” 


Manitoba The Law Society Act, R.S.M. 1970, c. L-100 
s. 45 “professional misconduct” 
“conduct unbecoming a barrister, solicitor or student” 


New Brunswick The Bariisters Society Act, 1931, S.N.B. 1931 ¢. 50 
as am. by S.N.B. 1954 c. 99 
s. 19 “professional misconduct or conduct unbecoming a barnster or 
solicitor" 
default re clients’ moneys 
breach of Act or regulation 
Newfoundlund The Law Society Act, R.S.N. 1952 ¢. 115 
s. 37 “professional misconduct” 
“conduct unbecoming a Barrister, Solicitor, Student-at-law or 
Articled Clerk” 
Nova Scotia Barristers and Solicitors Act, R.S.N.S. 1967 ¢. 18 
8. 28 “professional misconduct” 
“conduct unbecoming au barrister or articled clerk” 
s. 31 “absconding, insane or insolvent” 
Ontario The Law Society Act, R.S.O. 1970 c. 238 
8s, 34 “professional misconduct" 
“conduct unbecoming a barrister and solicitor” 
s. 38 “conduct unbecoming a student member” 
Prince Edward Island Vhe Legal Profession Act, R.S.P.E.1. 1951 c. 84 
as am. by S.P.E.I. 1969 c. 24 
s. 45 “professional misconduct” 
“conduct unbecoming a banister, attorney, solicitor or articled 
clerk” 
Quebec Bar Act, $.Q. 1966-67 c. 77 
8. 105 “derogatory to the honour or dignity of the Bar or prejudicial 
to the discipline of its members” 
“position or office .. . inzompatible with the practice of the 
profession of advocate” 
“occupation, industry or trade carried on or the position held 
is incompatible with the hcnour or dignity of the Bar” 
8s. 109 re conviction of indictable offence 


Saskatchewan The Lega! Profession Act, R.S.S. 1965 c. 301 


8. 48 “professional misconduct or conduct unbecoming a barrister 
and solicitor or gross negligence” 
“default in payment of moneys” 
“breach of Act, rule or by-law” 

s. 60 “convicted of an indictable offence” 


England Cordery on Solicitors (6th, 1968), p. 509: 
“. .. because he has been guilty of an act or omission for which the 
Solicitors Acts 1957 io 1965 or some other statute prescribes that 
penalty, or because he has committed an act of misconduct which 
renders him unfit to be permitied to continue in practice.” 
(at p. 512): “Misconduct which makes a solicitor unfit to continue 
in practice may be divided into three kinds: criminal conduct, pro- 
fessional misconduct and unprofessional conduct.” 
(at p. 514, note (e)): “It has not been thought necessary to dis- 
tinguish instances of professional misconduct from instances of 
unprofessional conduct. In both cases the ultimate test is whether the 
solicitor is or is not fit to remain an officer of the court.” 
“Is ita personally disgraceful offence or is it not? Ought any respect- 
able solicitor to be called upon to enter into thal inmate discourse 
with (the offender) which is necessary between two solicitors even 
though they are acting for opposite parties?” per Lord Esher M.R. in 
Re Weare (1893) 2 Q.B. 439 at 446 (C.A.) 


“Counsel . . . takes the position that the expressions (unprofessional 
conduct and professional misconduct) are synonymous... Tagree... 
that the phrases are often used interchangeably but cannot agree that 
this is always so... Accepting as I} do that the terms are not synon- 
ymous.. .” per McKay J. in Re Novak and Law Society (W973) 34 
DLR. (3d) 89 at 102 (BOSC) 


“The law and its institutions change as social conditions change. They 
must change if they are to preseive, much less advance, the political 
and social values from which they derive their purposes and their lite. 
This is true of the most important of legal institutions, the profession 
of law. ‘The profession, too, must change when conditions change in 
order to preserve and advance the social values that are its reason for 
being.” Cheatham, Availability of Legal Services: The Responsibility of 
the Individual Lawyer and the Organized Bar (1965) 12 ULC ALL. 
Rev. 438, 440. 


“It is not possible to frame a set of rules which will particulatize all 
the dutics of the lawyer in all the varied relations of his professional 
life...” Sask. Preamble. 


Ely aaa 
CHAPTER II 


Competence and Quality of Service 


RULE 


(a) The lawyer owes a duty to his clicnt to be competent to 
perform the legal services which the lawyer undertakes on his 
behalf.' 


(b) The lawyer should serve his client in a conscientious, diligent 
and efficient manner and he should provide a quality of service 
at least equai to ihui which Jawyers generally would expect of 
a competent lawyer in a like situation.” 


Commentary 


1. Competence in the context of the first branch of this Rule 
goes beyond formal qualification of the lawyer to practise taw. 
It has to do with the sufficiency of the lawyer's qualification to 
deal with the matter in question and includes knowledge and 


skill and the ability to use them effectively in the interests of the 
client.’ 


2. As a member of the legal profession, the lawyer holds bhim- 
self out as knowledgeable, skilled and capable in the practice of 
law. Accordingly his client is entitled to assume that he has the 
ability and capacity to deal adequately with the legal matters 
which he undertakes on the client's behalf. 


3. It follows that the lawyer should not undertake a matter 
unless he honestly believes that he is competent to handle it or 
that he can become competent without undue delvy, risk or 
expense to his client. If the lawyer proceeds on any other basis 
he is not being honest with his client. This is an ethical cons:der- 
ation and is to be distinguished from the standard of care which 
a court would invoke for purposes of determining heglizence. 


4. Competence in a particular matter involves more than an 
understanding of the relevant legal principles: it involves an 
adequate knowledge of the practices and procedures by which 
such principles can be effectively applied. The lawyer should keep 
abreast of developments in the branches of law wherein his practice 
lies. : 


5. The lawyer must be alert to recognize his lack of competence 
for a particular task and the disservice he would do his client if 
he undertook that task. If he is consulted in such circumstances he 
should either decline to act or obtain his client’s instructions to 
retain, consult or collaborate with a lawyer who is competent in 
that field. The lawyer should also recognize that competence for 
a particular task may require that he seek advice from or collab- 
orate with experts in scientific, accounting or other non-legal 
ficlds, and he should not hesitate to seck his client's instructions 
to consult experts in such a situation. 


6. Numerous examples could be given of conduct which does 
not meet the quality of service required by the second branch of 
the Rule. The list which follows is illustrative but not by any 
means exhaustive: 
(a) failure to keep the clicnt reasonably informed; 
(b) failure to answer reasonable requests from the client 
for information; 


(c) unexplained failure to respond to the client’s telephone 
calls; 

(d) failure to keep appointments with clients without ex- 
planation or apology; 

(e) informing the clicnt that something will happen or that 
sume sicp will be taken by a certain date, then letting 
the date pass without follow-up information or explana- 
tion; 

(f) failure to answer within a reasonable time a communi- 
cation that Bat a reply; 

(pg) dumy the work im hand but doing it so belatedly that 
its value to the client is diminished or lost; 

(h) slipshod work. such as mistakes or omissions in state- 
ments or docu nents prepared on behalf of the client; 

(i) failure to maiitain office staff and facilities adequate 
to the lawyer's practice; 

(j) failure to inform the client or to explain properly 
proposals of s:tlement; 


(k) withholding information from the client or misleading 
the client as to the position of the matter to cover up 
the fact of neglect or mistakes; 

(1) failure to make a proipt and complete report when the 
work is finished, or, where a final report cannot be 
made, failure to make an interim report where one 
might reasonably be expected; 

(m) self-induced disability, for example from intoxicants or 
drugs, which interferes with or prejudices the lawyer’s 
services to the client.® 


7. The Rule calls for conscientious, diligent and efficient service 
on the lawyer’s part and he is therefore obliged to do his best 
to provide prompt service to his client. If and when the lawyer 
can reasonably foresee that his advice or services will be unduly 
delayed he should inform his client.® 


8. It will be noted that the Rule does not provide a standard 
of perfection. A mistake even though it might be actionable for 
damages in negligence would not necessarily constitute a failure 
to maintain the standard set by the Rule, but evidence of gross 
negicct in a particular matter or a pattern of neglect or mistake 
in different matters may be cviderice of sucti a failure regardicss 
of tort liability. In the result, where both negligence and incom- 
petence are established damages may be awarded for the former 
and the latter can give rise to the additional sanction of disciplinary 
action.” 

9. The lawyer who is incompetent does his client a disservice, 
brings discredit on his profession and may bring the administration 
of justice into disrepute.” In addition, he damages his own reputa- 
tion and practice and may injure those who are associated with 
or dependent upon him. 


NOTES 


He OH HE Se ASA Canon 6, ECs 6-1 to 6-5, DR G-IST(A). 
“The public looks for a hallmaik bestowed by a trusted professional 
body, and evidenced by entry on a register or members’ list. (p. 36) 

. Having bestowed a hallmark of competence, a professional institute 

has some responsibility for ensuring that it remains valid.” (p. 48) 
Bennion. 
See also Bastedo, A Note on Lawyers’ Malpractice, (1970) 7 Osg. 
Hall LJ. 311. 

2. As a matter of Jaw the English and Canadian courts have consistently 
held that actions by clients against their lawyers for breach of duty 
stem frum the contracts of employment made or implicit on retainer, 


we from the fiduciary .elationship tha’ exists between lawyer and 
client, and not on any general “tort” ba-is. A contractual or fituciary 
relationship must be es: :blished. See, ¢ g. Groom v. Crocker et al. 
(1938) 2 All E.R. 394 'C.A.), Rowsvw div. Perit ect al. (1968) 68 
D.L.R. (2d) 202 (Ont. BiLC.) at pp. 209: :2 (affd. with variations as to 
damages by S.C.C. sub nom. Wilson et uf. v. Rowswell (1970) S.C R. 
865.) 

“Incompetence goes wider than jack of piofessional skill, and covers 
delay, neglect and even sheer disobedience to the client's instructions.” 
Bennion, p. 53. 

“This solicitor’s very presence as a lawyer... is am assurance to the 
public that he has the training, the talent and the diligence to advise 
them about their legal rights and competently to aid in their enforce- 
ment. Having regard to the faith which a citizen ought to be able to 
place in a member of the Law Society .. .” per Porter J.A. in Cook v. 
Szout et al. (1968) 68 D.L.R. (2d) 723 at 726 (Alta. App. Div.). 

Cf. Orkin, pp. 123-25, and para. 9, post. 

“A client has a right to honest explanations for delay on the part of 
his solicitor, and it is clear that the Benchers . . . concluded that the 
solicitor had not given an honest explanation for the delay, but on the 
contrary had deceived his client as to the reason for such delay .. .” 
per Farris C.J.S.C. in Re Legal Professions Act; Sandberg v. “F" 
(1945) 4 D.L.R. 446 at 447 (B.C. Vist:orial Tribunal). 

Cf. IBA D-1. In some jurisdictions (e.g. Ontario, “Law Society Act” 
R.S.O. 1970 c. 238 s. 35) provision is m:de for inquiry and suspension 
of members incapacitate:' by reason of :ge, physical or mental illness 
including addiction to aicohol or drugs, or other cause. 

For a denunciation of dilatory practices of solicitors with observations 
re, see Allen v. McAlpine et al. (1968) 2 W.L.R. 306 (C.A.) 


“T take the law as to the standard of care of a solicitor to he accurately 
stated in Charlesworth on Negligence. .*. .. it must be shown that 
the error or ignorance was such that an ordinarily competent solicitor 
would not have made or shown it.” per LeBel J. in Aaroe & Aaroe Vv. 
Seymour (1957) 6 D.L.R. (2d) 100 at 101 (Ont. H.C.). 
“.. as a future guide to Benchers (this Visitorial Tribunal) expresses 
the opinion that the words “good cause” in ihe Leval Professiais .fct 
are broad enough .. . to justify the Ber chers in suspending a member 
. who has been guilty of a series of cts of gross negligence. which, 
taken together, would amount to a cours. of conduct sufficient to bring 
the legal profession into disrepute.” pe Farris CJSC. in R: Legal 
Professions Act; Baron v. “F° (1945) 4 D.L.R. 825 at S28. (B.C. 
Vistiorial Tribunal). 
For an instance of “inordinate and inexcusable delay” see Tiesmaki v. 
Wilson (1972) 23 D.L.R. (3d) 179 per Johnson J.A. at 182 (Allta. 
App. Div.). 
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CHAPTER III 


Advising Clients 


RULE 


The lawyer must be both candid and honcst when advising 
his client.! 


Commentary 


1. The lawyer’s duty to the client who seeks leyzal advice from 
him is to give the client a competent opinion based on a sufficient 
knowledge of the relevant facts, an udcquate consideration of the 
applicat le law and the lawyer’s own experience and expertise. The 
advice must be open and undisguised and must clearly disclose 
what the lawyer honestly thinks as to the merits and probable 
results.* 


2. Whenever it becomes apparent that the client has mis- 
undeistood or inisconceived his position of what is really invoived, 
the lawyer should explain as well ay advise, so that the client is 
apprised of his true position and fairly advised with respect to the 
real issucs or questions involved. 

3. The lawyer should clearly indicate upon what facts, circum- 
stances and assumptions his opinion or advice is based, ¢.g. in 
cases where the circumstances do not justify an exhaustive inves- 
ligation with the consequent expense to the client. However, unless 
the client instructs him otherwise, the lawyer should investigate 
the matter in sufficient detail to enable him to express an opinion 
rather than mere comments with muny qualifications, 

4. The lawyer should be wary of bold and confident assurances 
to his client, especially when his empioyment may Vepend upon his 
advising in a particular way.! 

5. The lawyer should advise and encourage his clier’, to com- 
promise or setde a dispute whenever it is possibl. to do so on a 
reasonable basis and he should d: courage his client trom com 
mencing uscless legal proceedings.* 

6. When advising his client the lawyer must never knowingl: 
assist or encouraye any dishonesty, fraud, crime or illegal conduc! 
or instruct his clicnt as to how to violate the law and avoi: 
punishment. He should be on his guard against becoming the tool 
or dupe of an unscrupulous client or those who are associated 
with that client.? 

7. A bona fide test case is not necessarily precluded by the 
preceding paragraph and so long as no injury to the person or 
violence is involved it is not improper for the lawyer to advise and 
represent a clicnt who in good faith and on reasonable grounds 
desires to challenge or test a law and the test can most effectively 
be made by means of a technical breach giving rise to a test case.‘ 

8. Apart altogether from the substantive law on the subject, 
it is improper for the lawyer to advise, threaten or bring a criminal 
Or quasi-criminal prosecution in order to secure some civil advan- 
tage for his client or to advise, seek or procure the withdrawal 
of a prosecution in consideration of the payment of moncy or 
transfer of property to or for the benefit of his client.® 

9. In addition to his opinion as to the legal questions, the 
lawyer may be asked for or may be expected to give his views as 
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to non-legal matters such as the business, policy or social impli- 
cations involved in the question or as to the course the client 
should choose. In many instances the lawyer's experience will be 
such that his views on non-legal matters will be of real benefit 
to his client. If the lawyer does express views on such matters, 
he should, where and to the extent necessary, point out that he 
lacks experience or other qualificwion in the particular field and 
he should clearly distinguish his legal advice from such other 
advice.® 

10. The duty to give honest and candid advice requires the 
lawyer to inform the client promptly when the lawyer discovers 
thai a instance, witch is ot ilbay ie damaging iv the cheni aid 
which cannot readily be rectified, has been made in connection 
with a matter for which he is responsible. When so informing 
his chent, the lawyer should be careful not to prejudice any rights 
of indemnity which he or his client inay have under any insurance, 
client's protection or indemnity plan, or otherwise. At the same 
time the lawyer should recommend that his client obtain legal 
advice elsewhere as to any rights he may have arising from such 
mistake. The lawyer should also gr 2 prompt notice of any poten- 
tial claim to his insurer or other ndemnitor so that the client's 
protecuon from that source will not be prejudiced and, unless 
the clicnt objects, assist and cooperate with the insurer or other 
indemnitor to the extent necessary to enable any claim which is 
made to be dealt with promptly. If the lawyer is not so indemni- 
fied, or to the extent that his indemnity may not fully cover the 
claim, he should expeditiously deal with any claim which may be 
made against him and he must not, under any circumstances, 
take any unfair advantage that would defeat or impair his clicnt’s 
claim. In cases where liability is clear and the insurer or other 
indemnitor is prepared to pay its portion of the claim, the lawyer 
is under a duty to arrange for payment of the balance.'? 


NOTES 


Cf. CBA 3(1); Que. 47(1)(3); IBA A-10; Orkin at pp. 78-79. 

2. The lawyer should not remain silent when it is plain that his client is 
rushing into an “unwise, not to say disastrous adventure.” See per Lord 
Danckwerts in Neushal v. Mellish & Harkavy (1967) IIL Sol. Jo. 
399 (C.A.). 

3. For cases illustrating the extent to which a lawyer should investigate 
and verify facts and premises before advising see, e.g., those collected 
in 43 E. & E.D. (Repl.) at pp. 97-115. 

4. Cf. CBA 3(1) and Eaton, Practicing Ethics (1966) 9 Can. BJ. 349. 

5, Ci. CBA 313) and Orkin at pp. 95-97. N.B. C-3: “The lawyer has a 

duty to discourage a chent from commencing: useless litigation: but the 
lawyer is not the judge of his client's case and if there is a reasonable 
Prospect of success the lawyer is justified in procecding to trial. To 
avoid needless expense itis the lawyer's duty lo inves!.gate and evaluate 
the proofs or evidence upon which the client relies beture the institution 
of proceedings. Similarly, when possible the lawyer must encourage the 
client to compromise or settle the dispute.” 
“(the litigation process) operates to biing about a voluntary settlement 
of a large preportion of disputes... This fact of veiuntary settlement 
is an essential feature of the judicial system.” Jacseu (CC J.b.C.C.), 
The Federal Court of Canada, A Manual of Practice (1971) at pp. 
41-42. 

6. Cf. CBA 3(5) “... the great trust of the lawyer 1 to be performed 

within and not without the bounds of the law.” See also ABA DR 

7-102(A). 

Any compiicity such os “wootting’, “Couiseliiig” of Deimg ait “acces- 

sory” to a crime or fraud is obviously precluded. 

C¥. ABA EC» 7-3 and 7-5: “Whee the bounds of taw are uncertain 

... the two roles (of advocate and adviser) are essentially different. 


—_ 
. 


10. 


In asserting a position oa behalf of his client, an adi ocate for the most 
part deals with past conduct and must take the facts ay he finds them. 
By contrast a lawyer serving as adviser primarily assists his client in 
determining the course of future conduct and releuonships 2... A 
lawyer should never encourage of aid his cient te commit: criminal 
acts or counsel his chent on how to violate the Jaw and avoid punish- 


ment...” (i mphasis added). 
“The aims which (the lawyer) wields are to bh: the arms of the wartior 
and net of the assassin. Itas his duty to aceoripiich oe enterests of his 


clients per fas, but not per nefas.” per COKOUIN L.C.J. In a speech in 
1864 quoted as being derived from Quintilian in Rogers, The Ethics 
of Advocacy (1899) 1S L.Q.R. 259 at 270-71. Applied to a solicitor 
ima “very clear case Where the solicitor hay been guilty of misconduct” 
and is “floundering in a quagmire of rgnorance and moral obliquity” 
(he having pending trial of an action, in anucipation of an adverse oul- 
come, advised his client to dispose of its property and, after verdict, 
taken.an assignment of part of that property). Centre Star v. Rossland 
Miners Union (1904-05) 11 B.C.R. 194 at 202-03 (B.C. Full Ct). 
For example. to challenge the jurisdiction for or the applicability of a 
shop-closing by-law or a licencing measure, or to determine the rights 
of a class or group having some common interest. 

See article, Criminal Law May Not Be Used to Collect Civil Debts 
(1968) vol. Il No, 4 Law Soc. U.C. Gaz. 36. And cf. B.C. E-5; Alta 
41; ABA DR 7-105(A). 

Epitome from Johnstone & Hopson, Lawyers and Their Work (1967), 
Bobbs-Merrill, Indianapolis (a U.K.-U.S. comparison), pp. 78-81: The 
lawyer's advice is usually largely based on his concepuon of relevant 
legal doctrine and its bearing on the particular factual situation at 
hand. Anticipated reactions of courts, probative value of evidence, 
desires and resources of clients, and altemative courses of action are 
likely to have been considered and referred to. He may indicate his 
preference and argue persuasively, or pose avaiable alternatives in 
neutral terms. He makes the law and legal processes meaningful to 
clients; he explains legal doctrine and practices and their implications; 
he interprets both doctrine and impact. Often legal and nonlegal issues 
are intertwined. Much turns on whether the client wants a servant, a 
critic, a sounding board, a neutral evaluator of ideas, reassurance, 
authority to strengthen his hand... The real problem may be one, 
not of role conflict, but of role definition. The lawyer may spot prob- 
lems of which the client is unaware and call them to his attention. 

See Bastedv, A Note on Lawyers’ Malpractice (1970) 7 Osg. Hall 
LJ. 311. 


BR ye 


CHAPTER XIV 


Responsibility to the Profession Generally 


RULE 


The lawyer should assist in maintaining the integrity of the 
profession and should participate in its activities.’ 


Commentary 


1. Unless a lawyer who tends to depart from proper profes- 
sional conduct is checked at an early stage, loss or damage to his 
clients or others may ensue. Evidence cf minor breaches may on 
investigation disclose a more scrious situation or may indicate the 
commencement of a course of conduct which would lead to serious 
breaches in the future. It is therefore proper (unless it be privileged 
or otherwise unlawful) for a lawyer to report to his Governing 
Body any instance involving of appearing to involve @ breach of 
this Code. Where, however, there is a reasonable likelihood that 
someone will suffer serious damage as a consequence of an ap- 
parent breach, for example where a shortage of trust funds Is 
involved, the lawyer has an obligation to the profession to report 
the matter unless it is privileged or otherwise unlawful for him to 
do so. In all cases the report must be made bona fide without 
malice or ulterior motive.* 

2. The lawyer has a duty to reply promptly to any communica- 
tion from his Governing Body.* 

3. The lawyer should not write, in the course of his practice, 
letters, whether to his client, another lawyer or any other person, 
which are abusive, offensive or otherwise totally inconsistent with 
the proper tone of a professional communication from a lawyer.‘ 
4. ‘There should be no discrimination by the lawyer on the 
grounds of race, creed, colour, national origin or sex in the em- 
ployment of other lawyers or articled students or in other relauons 
between him or her and other members of the profession.* 


5S. In order to enable th: profession > discharge its public 
respons:bility to provide incependent anu competent legal ser- 
vices, tae individual lawyer should do his part in assisting the 
profession to function properly and effectively. In this regard, 
participation in such activites as law m’orm, continuing Iegal 
education, tutorials, legal ai) programmes. community legal ser- 
vice, professional conduct and discipline, -iaison with other pro- 
fessions, and other activities of the Governing Body or local, 
provincial or national associations, although often time-consum- 
ing and without tangible reward, ure essential to the maintenance 
of a strong, independent and useful profession. 


NOTES 

1. Cf. CBA 5(1); Que. 29(1); ABA Canon 1. 
“The legal profession ... has emerged over the centuries in order to 
fill a pressing public need for protection . . . under the law of the 


rights and liberties of the individual, however humble, if necessary 
against the state itself.” (IBA, Introductory ). 

“Public confidence in the profession would be shaken if such conduct 
were tolerated . . . no solicitor could escape (striking-off) simply by 
showing that there had been no dishonesty and no concealment, and 
that no client had suffered . . ." per Parker L.C.J. in In re a Solicitor 
(1959) 193 Sol. Jour. 875 (Q.B.D.). 


Cf. CBA 5(1); Que. 36(2); Ont. 33; B.C. F-3; ABA DR_ 1-103, 
EC 1-4. Alta. 22: “It is conduct unbecoming . . . not to (report in- 
stances) when they clearly involve a shortuge of trust funds or a 
breach of an undertaking.” 

Cf. Que. 41, 42; Ont. 20; Alta. 18: NB. D-1: Sask. 12. “The 
repichensible thing about the solicitor’s conduct is his indefensible 
ignoring of the communications of the Law Society . . .” per Walsh 
J. in In re X., a Solicitor (1920) 16 Alta. [| R. 542 at 543. 


Cf. IBA D-6. 


and the similar legislauon of the various provinces. See Ont. 36, 
enacied in 1974. 
Cf. ABA EC 1-4, 2-25, 6-2. 8-1], 8-2, 8-3, 8-9, 9-6. 
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APPENDIX II - ACCOUNTING S [Co A.O% 


The, Chartered Accountants Act, Kro.Os 1907. oC. 250 


By-laws 


Idem 


Anoul- 
ment 


(1) The council may from time to time pass by-laws to carry out the 
objects of the Institute and, without lintiting the generality of the fore- 
going, the council may from time to time pass by-laws, 

(a) to prescribe standards and tests of competcacy, fitness and moral 
character, for the registration of students-in-accounts and for 
membership in the Institute; 

(b) to prescribe fees payable to the Institute; 

(c) to provide for the establishment and maintenance of classes, lec- 
tures, courscs of study, systems of training, periods of service and 
examinations; 

(d) to provide for the receipt, management and investment of contri- 
butions, donations and bequests from members and others for the 
bencfit of ncedy members, their familics and the families of 
deceased members or for scholarships and prizes and for con- 
tributions from the funds of the Institute for these purposes; 

(e) to provide for the exercise of disciplinary authority over members 
and students-in-accounts of the Institute by expulsion, suspension 
or the imposition of any other penalty after due inquiry; 

(f) to provide for rules of professional conduct; 

(g) to provide for affiliation with any university or college or with any 
corporation or association having similar or related objects. R.S.O. 
1937, c.-235,ss.2(2),9, 12, 18, amended. 

(2) No such by-law or any amendment thereto shall take effect until 

it has been approved at an annual meeting of the members of the 

Institute or at a general meeting of the members of the Institute called 

to consider such by-law or amendment. 

(3) Any such by-law may be annulled by the Lieutenant-Governor in 

Council. R.S.O. 1937, c. 235,s. 8 (1,2). 


Institute of Chartered Accountants of Ontario 
By-laws. 


16 (1) Upon receipt by the council of the proof provided for under 
clause (2) any member who 


(a) becomes a bankrupt, or 


(b) is declared by a Court to be & mentdly tawompetint persen 
pursuant to the Mental Incompetency Act, R.S.O. 1970, c. 271, or 
other statute for the time being in force, or has been certified in- 
competent to manage his estate or has appointed the Public Trustec 
as committee of his estate pursuant to the Mental Health Act, R.S.O. 
1970, c. 269, or other statute for the time being in force, or 


(c) is admitted as or becomes an involuntary patient in a psychiatric 
facility or continues therein by virtue of a certificate of renewal, pur- 
suant to the Mental Health Act, R.S.O. 1970, c. 269, or other statute 
for the time being in force, 


is thercupon suspended from membership in the Institute. 


(2) For the purposes of clause (1), the following may be given as 
conclusive proof of the facts certificd, evidenced or declared: 


(a) inthe case of a bankrupt, a certified copy of the rece. ving order 
or a certificate of the official receiver certifying that the person is a 
bankrupt; 


(b) in the case of a mentally incompctent person a certified copy 
of the final court order declaring the person to be mentally in- 
competent or in the case of a person certificated to be incompetent 
to manage his estate a certificd copy of such certificate of incompe- 
tence or other written evidence trom the Public Irustee as his statu- 
tory or appointed committee that the person is incornpetent to 
miuinage his estate; 


(c) in the case of a person who is an involuntary patient in a 
psychiatric facility, written evidence from an appropriate authorized 
individual in such psychiatric facility stating that the person has been 
involuntarily admitted to or has become an involuntary patient in the 
psychiatric facility or continucs therein as an involuntary patient. 


(3) Any person suspended by operation of clause (1) shall forth- 
with be given written notice of such suspension and in the case of a 
person to whom clause (1) (b) or (c) applies, similar notice shall also 
be given to that person’s legal representative, if any. 


(4) Any person whose membership is suspended by operation of 
clause (1), may, whether or not the condition giving rise to the sus- 
pension has been removed, apply to have the suspension terminated; 
any such application shall be investigated by the professional conduct 
committce and, after investigation, the professional conduct committee 
shall, subject to clause 5 hereof, report its findings to the council con- 
cerning the matter. 


(5) A person applying pursuant to clause (4) hereof, shall be given 
prompt written notice of the findings of the professional coiiduct com 
mittee, and in the case of a person to whom clause (1)(b) or (c) 
applies, similar notice shall also be given to that person’s legal repre- 
sentative if any; if such person is riot satisfied with the findings he may 
apply to have the matter reviewed by the appeal committee, before the 
findings are laid before the council, pursuant to By-law 57. 
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(6) In arriving at its findings the professional conduct cornmittee, or 
in reviewing any findings the appeal committee, shall have regard to 
such considerations as may seem appropriate including whether the 
applicant, 


(a) is of good moral character, and 


(b) has been discharged from bankruptcy as evidenced by a Court 
order to that effect, or 


(c) has been declared by a court to have become mentally compe- 
tent or capable of managing his own affairs as evidenced by a court 
order to that effect or has become competent to manage his estate as 
evidenced by Notice of Canccllation of the Certificate of Incompe- 
tence pursuant to the Mental Health Act, R.S.O. 1970, c. 269 or 
other statute for the time being in force, or written evidence to that 
effect from the Public Trustee, as may be appropriate, or 


(d) has sufficiently recovered and has been discharged from a psy- 
chiatric facility as evidenced by a ceriificate or other written evidence 
to that effect from an appropriate authorized individual in such 
psychiatric facility. 
(7) Any member or student who becomes bankrupt shall advise the 
Institute of the fact as soon as practicable, but no later than ten days 
after the event.” 


*(1) The council may from time to time appoint such committees from 
the members as it may deem necessary or desirable and subject tu these 
by-laws may in particular cases appoint non-members to committees 
provided that at all times a majority of the members and the chairman 
of any committee shall be members of the Institute. 

(2) The president, the vice-president (or vice-presidents), the secre- 
tary and the treasurer (or secretary-treasurer) shall be ex officio 
members of all committees of the Institute, except the professional 
conduct committee, the discipline committee, the appeal committee, 
local committees or associations and such other committces as the 
council may from time to time determine. 

(3) Except where otherwise specially provided, meetings of com- 
mittecs shall be held, on reasonable notice, at such times and places as 
the respective chairmen thereof shall from time to time determine. 


*(4) Except where otherwise specially provided, at any meeting of a 


committce three members of the committee shall constitute a quorum 
provided that at any such mecting a majority of the members of the 
committee present and voting shall be members of the Institute. 

*(5) Subject to clause (4) hereof, every member of a committce present 
shall have a vote and the chairman shall in addition have a casting vote. 


Subject to these by-laws, the council annually shall select and appoint 
the members of the following committees: 

(a) the applications committee; 

(b) the education committee; 

(c) the professional conduct committee; 

(d) the discipline committee; 

(e) the appeal committee. 
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The professional conduct committee shill be responsible tor the s aper- 
vision and regulation of the professional conduct and good standing 

of all members and students and shall have the powers in disciplinary 
matters set forth in By-law.79; the committee shall have power 
also to act on behalf of the council in investigating 
any application for termination of a suspension under 
By-law 16. 


The discipline committee shall conduct the formal hearing of all charges 
referred or addresscd to it under these by-laws. 


(1) The appeal committee shall; 


(a) hear any appeals from findings and orders of the discipline com- 
mittee under these by-laws; 


(b) act on behalf of the council in reviewing any findings on an 
application for admission to menibership, under By jaw 55 (lj Ub), 
where notice requesting review of such findings has been given pur- 
suant to clause (2) hercof; 


(c) act on behalf of the council in reviewing any findings on an 
application for termination of a suspension, under By-law 16, where 
notice requesting rcview has been given pursuant to clause (2) 
hereof; 


and shall report its decision in any such matter, promptly to the council. 


(2) In connection with any review proceeding before the appeal com- 


mittce under clause (1)(b) or (c) hereof, the following provisions 
shall apply; 


(a) written notice requesting review shall be given by the party 
affected by registered mail addressed to the Office of the Institute in 
Toronto within ten days of the date of the mailing of the notice of the 
findings concerned; 

(b) the procedural rules set forth in By-laws 87 (b), (d), ¢e), (1), 
(g), Ch), (1), (t), Cu), Cw), (x), Cy), (aa), (ab), (uc), 88 and 90, 
shall apply sutatis mutandis to such procecdings and shall be read 
and construed accordingly, and the proceedings shall be recorded in 
shorthand or otherwise; 


(c) notwithstanding any other provision of these by-laws, but sub- 
ject always to the provisions of The Statutory Powers Procedure Act, 
1971 and of The Chartered Accountants Act, 1956, the appeal com- 
mittee may, in particular cases, proceed in such manner and make 
such dispositions as the nature of the case and natural justice may 
require; 

(d) where the good churacter, propricty of Couduct of competence 
of the party affected is in issue in the revicw proceedings, the pro- 
fessional conduct committee or the applications conimittec, as the 
case may be, shall furnish him with reasonable information of any 
allegations with respect thereto prior to the hearing; 

(e) the appeal committee shall send forthwith to the party affected 
by first class mail addressed to such person at his address last known 
to it, a copy of its disposition in the review proceedings, together 
with the reasons therefor, where reasons have been given.” 
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Seas 


The appeal committee shall hear any appeals from findings and orders 
of the discipline committee under these by-laws. 


(1) The council may from time to time pass rules of profess.onal con- 
duct prescribing the standards of fitness, moral character anj conduct 
of members and students, but no such rule or any amendment thercto 
shall take effect until it has been approved at an annual general meeting 
of the Institute or at a gencral mecting of the Institute called to consider 
such rule or amendment. 

(2) Members and students shall comply with such standards as 
prescribed, and with the by-laws, rules and regulations of the Institute. 
(3) Notwithstanding the terms of the rules of professional conduct, the 
council shall have the additional right and power to determine from 
time to time in particular cases, what acts, onilssious, mutters or things 
constitute unfitness, lack of moral character, or professional or other 
misconduct in members and students, or constitute violations of the 
by-laws, rules and regulations of the Institute or are or have been 
derogatory to the reputation, dignity or honour of the Irstitute or 
the profession. 


The disciplinary work of the Institute shall be carried on by the profes- 
sional conduct committee, the discipline committec, the appeal com- 
mittee and the council in accordance with the by-laws, provided that the 
council may from time to time make rules and regulations for the 
conduct of the work of these three committees. 


Professional Conduct Committee 

The professional conduct committee shall consist of such members, 
including a chairman and one or more deputy chairmen, as may be 
appointed by the council; it may sit and effectively act in two or more 
divisions at the same time provided that notice has been given to its 
members and that a quorum of three is present in cach division. 


(1) The professional conduct committee shall be responsible for the 
initiation of the disciplinary work of the Institute and in the execution 
of its duties shall have power: 
(1) to receive in writing from any person a charge or complaint of 
professional misconduct by any member or student; 
(bh) to receive in writing from any member a charge or complaint 
of unfitness, lack of moral character or professional or other mis- 
conduct of any member or student; 
(c) to make such preliminary investigation and enquiry as it decms 
proper into any such charge or complaint or into any act, omission, 
matter or thing which may constitute or involve unfitness, lack of 
moral character, or professional or other misconduct in any member 
or student, or which may constitute or involve violations of the 
by-laws, rules and regulations of the Institute or which may be or 
may have been derogatory to the reputation, dignity or honour of the 
Institute or the profession; 
(d) tomake a charge in the committee's absolute disor thot, 
(c) to take whatever action it deems proper in connection with any 
charge or complaint including referring any such charge to the 
discipline committee; 

*(f) to require the attendance of any member or student and the 
production of any books, documents and working or other papers in 
their possession, custody or control which may be required from time 
to time; 

(g) to retain the services of any person on a fee basis, whether or not 
a member, to authorize any such person to cnquire into all matters 
which may be brought to his attention by the committee or its chair- 
man, and through its chairman to authorize any such person to inter- 
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vicw any member or student and to examine any books, documents 
and working or other papers; 

(h) to determine the time and place of its meetings and the pro- 
cedure thereat and from time to time to do and decide ail sucht other 
matters as may be necessary for the work of the committee; 

(i) to admonish informally members or students whether charged 
or not under these by-laws. 

*(2) Notwithstanding any other provision of these by-laws the profes- 
sional conduct committee may appeal against any finding of order made 
by the discipline committee under by-law 80(4) or by the appeal 
committee under by-law 82(8). 

“(3) Any appeal pursuant to this by-law shall be commenced by the 
professional conduct committce giving written notice thereof to the 
party or parties to the proceedings and filing a copy of such notice with 
the appeal committee or with the council, as the case may be. 

*(4) Any notice of appeal given under-this by-law shall sect forth the 
grounds and purposes of the appeal and shall state what variation, if 
any, is sought in any finding or order against which the appeal is taken 
and, except by Icave of the body hearing the appeal und upon applica- 
tion duly made in accordance with provisions of these by-laws, no 
ground of appeal may be put forth and no variation sought at the 
hearing which is not included in the notice of appeal. 

*(5) The provisions in by-law 80(7); by-law 81; by-law 82(2), (4), 
(6), (8), (9) and (10); by-law 8301), (3), (5S), (6) and (7); by-law 
8$7(b), (d), (ec), (g) to (1) both inclusive, (0), (p), (q), (s), (u), 
(w) and (z); and by-laws 89 and 90 shall apply mutatis mutandis to 
the professional conduct committee as well as to the person charged 
in any appeal taken pursuant to this by-law and such provisions shall 
be read and construcd accordingly. 


Discipline Committee 
(1) The discipline committee shall consist of such members, including 
a chairman and one or more deputy chairmen, as may be appointed by 
the council, of whom three shall constitute u quorum, it may sit and 
effectively act in two or more divisions at the same time provided that 
notice has been given to its members and that a quorum of three is 
present in cach division. 
(2) In any case where the professional conduct committee refers or 
makes a charge to the discipline committee, the discipline committee 
shall promptly give notice of the time appointed for a formal hearing. 
(3) The procedure before and at such formal hearing shall be in 
accordance with the provisions of by-law 87. 
(4) If after a formal hearing the discipline commnuttee finds aay member 
or student guilty of a charge, it may order one or more of the 
following, namely: 
(a) that any such member or student shall be reprimanded by the 
chairman or a deputy chairman of the discipline committee or disci- 
plined in such other way as the committee may from time to time 
determine; 
(b) that any such member or student shall pay a fine to the Institute 
or, if such fine should not be paid within ten days, that the member 
or student shall be dealt with under this by-law ia sued muiiied, 
including suspension or expulsion, as the committee may by resolu- 
tion from time to time determine; 
(c) that any such member or student shall be suspended from any 
or all of his rights and privileges as such under the Act and the 
by-laws on such terms and conditions as the committee may from 
time to time determine either for a time certain or until the committee 
shall further order; 
(d) that any such student shall be struck off the register of students; 
(c) that any such member shall be expelled from membership in 
the Institute; 
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or it may recommend to the council that any such member or student 
be permitted to resign. 
(5) The discipline committee may accept as conclusive proof of the 
facts certified the following: 
(a) in the case of a convicted person the certificate of conviction 
signed by the Cierk of the Court or other officer havin custody of 
the records in which the conviction was had or returned; and 
(b) in the case of the revocation or suspension of a ticence under 
The Public Accountancy Act a certificate of the secretary or the 
registrar of The Public Accountants Council for the Province of 
Ontario of any action taken by any lawful authority with regard 
to a licence. 
(6) The discipline committee shall have power during or alter a formal 
hearing to admonish informally members or students whether found 
guilty or not. 

*(7)(a) The discipline committee shall report forthwith te the profes- 
sional conduct committee the disposition of every charge referred or 
made to it. 

(b) The discipline committee shall report to the council the dis- 
position of every charge referred or made to it. 


(1) Notice of any order made by the discipline committee may be given 
in such form and manner as the discipline committee may from time to 
time determine and notice of any order of expulsion or suspension of a 
member shall be given to all members of the Institute after a period 
of fifteen days from the date of the making of the order. 

(2) Notice of any order made by the discipline committee may, at its 
discretion, be published in The Canadian Chartered Accountant and 
such publication shall be deemed adequate notice to all members under 
clause (1) of this by-law. 

(3) Such further or other notice of any order made by the discipline 
committee under by-law 80 may be ziven or published in such a way 
and at such times as the discipline committce or the council may 
determine. 

*(4) The provisions of this by-law shall apply mutatis mutandis to 

notice or publication of any order made by the appeal committee under 
the provisions of by-law 82 or by the council under the provisions of 
by-luw 83, provided that upon the giving of any notice of appeal 
or of final appeal or of any notice of a proceeding in a court by way 
of review or appeal, as the case may be, the terms of any order and the 
operation of this by-law as to notice and publication shall be stayed 
pending the disposition of any such appeal or final appeal or proceed- 
ing unless otherwise ordered by the appeal committee, the council or a 
court, us the case may be, in accordance with the provisions of Section 
25(1) of The Statutory Powers Procedure Act, 1971, or other pro- 
vision or statute for the time being in force. 
(S) All members and students, by their applications for membership 
or registration or by their continuance of membership or registration, 
shall consent and be deemed to ha'’e consented to any notice or publica- 
tion under this by-law and by-laws 82 and 83. 


Appeal Committee 

(1) The appeal committee shall consist of such members of the council, 
including a chairman, as may be appointed by the council. 

(2) Any member or student founc guilty of any charge by the discipline 
committee may appeal against any finding or any order under by-law 
80(4) by giving written notice of appeal to the appeal committee by 
registered Ictter addressed to the office of the Institute in Toronto and 
by filing a bond satisfactory to the chairman of the appeal committee 
not later than ten days from the date of the making of any such finding 
or order, excluding such date but including the day of mailing, ard 
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unless notice of appcal is given and the bond filed as required by this 
by-law, the findings and orders of the discipline committee in any 
particular case shall be final, binding and conclusive for all purposes. 
(3) Any notice of appeal given under the provisions of this by-law 
shall, in the manner required by the provisions of by-law 87(n), set 
forth the grounds of appeal and shall state the relief asked. 
(4) When a notice of appeal is duly given, the appeal committee shall 
promptly give notice of the time appointed for a hearing of the appeiil. 
(5) Repealed, June 12,1972. 
(6) If, at the time appointed for the hearing of any appeal, the person 
appealing appears, the appeal committee shall proceed on the basis set 
forth in the notice of appeal. 
(7) The procedure before and at any appeal under this by-law shall 
be in accordance with the provisions oi by-law 87. 
(8) The appeal committce shall have power by order to confirm, reject 
or change the findings and any orders of the discipline committee made 
under these by-laws including those relating to publication. 
(9) The findings and orders ot the appeal committee in any particular 
case Shall be final, binding and conclusive for all purposes unless a final 
appeal to the council is provided for in these by-laws and is taken. 
*(10) The appeal committee shall report forthwith to the professional 
conduct committee the disposition of every appeal taken to it. 


Council — Final Appeal 

(1) In every case where the appeal cominittee confirms or makes an 
order suspending a member or student or striking a student from the 
register or expelling a member, the person thus suspended, struck from 
the register or expelled may appeal against such order and the finding 
on which it is based by giving written notice of final appeal to the 
council by registered letter addressed to the office of the Institute in 
Toronto and by filing a second bond satisfactory to the president, not 
later than ten days from the date of the making of the order of the 
appeal committee, excluding such date but including the day of mailing. 
(2) Any notice of final appeal given under the provisions of this by-law 
shall, in the manner required by the provisions of by-law 87(n), set 
forth the grounds of final appeal and shall state the relief asked. 

(3) When notice of final appeal is duly given, the president shall con- 
vene a special meeting of the council to hear the final appeal and the 
Institute shall promptly give notice of the time appointed for such 
hearing. 

(4) Repealed, June 12,1972. 

(5S) If, at the time appointed for the hearing of the faa appe dt, the 
person appealing appears, the council shall either hear the appeal on 
the basis set forth in the notice of final appeal or, in its discretion, 
proceed by way of a new formal hearing provided there is a request 
to do so in the notice of final appeal. 

(6) In any final appeal, the council shall have power to confirm, reject 
or change the findings and orders of the discipline committee and the 
appeal committee and to make any order which, in its discretion, the 
nature of the case or natural justice may require. 

(7) The decisions, findings and orders of the council in any final appeal 
shall be final, binding and conclusive for all purposes. 


[In connection with any formal hearing by the discipline commitive or 
with any appeal to or other hearing by the appeal committee or the 
council, the following rules of procedure shall apply: 

(a) any person charged shall be entitled to ten days notice of the time 
and place appointed for any formal hearing of the charge (excluding 
the day of mailing and the day of hearing) together with a copy of the 
charge, addressed to him at his last known address shown in the records 
of the Institute; 

(b) any person appealing to the appeal committee or to the council 
shall be entitled to ten days notice of the time and place appointed for 
the hearing of the appeal or of the final appeal (excluding the day of 


mailing and the day of hearing) addressed to him at his last known 
address shown in the records of the Institute; 

(c) in any case where the appeal committee or the council proceeds 
by way of a new formal hearing, no further notice of the new formal 
hearing shall be required and the appeal committee or the council may 
thercupon proceed with such iicaring; 

(d) any person charged or appealing skall attend at the time and place 
appointed for the hearing of the charge or of the appeal; if the person 
charged or appealing does not attend the formal hearing, the appeal or 
the final appeal, the discipline committee or the appeal committee or the 
council, as the case may be, may procecd in his absence and he will not 
be entitled to any further notice in the proceedings; 

(e) at any formal hearing of a charge, the person charged shall be 
entitled to be represented by legal counsel or other agent, to be present 
during the hearing, to question any witnesses either personally, by 
counsel or such other agent, und to submit statements, evidence and 
argument; and at any appeal or final appeal, not involving a new formal 
hearing, any person appealing shall be entitled to be represented by 
legal counsel or other agent, to be present during the hearing and to 
submit argument; 

(f) the discipline committee, the appeal committee or the council may 
require the attendance belore it of amy member or student and the 
production of any books, documents aad working or other papers; 

(g) unless it be otherwise specially provided, the procedure at all 
formal hearings and appeals shall be determined by the ruling of the 
chairman, whose decision shall be final, binding and conclusive; 

(h) a formal hearing or the hearing of any appeal may be adjourned 
at any time and from time to ume and oo furihes nouce shall be 
required; 

(i) the proceedings at any formal hearing or at any appeal from which 
a final appeal may be taken shall be recorded in shorthand or otherwise 
und where an appeal or final appeal is taken under the by-laws the party 
appealing shall, subject to clause (j) hereof, request, pay for and file a 
complete transcript of the proceedings, and that transcript shall be con- 
clusive evidence of the proceedings for the purposes of the appeal or 
final appeal; 

(j) in any appeal or final appeal, and upon application made on notice 
to all parties not later than 15 days from the date of the filing of the 
notice of appeal or of final appeal, the chairman of the appeal com- 
mittce or of the council as the cuse may be, may, in his absolute dis- 
cretion, dispense with the requirement of filing a complete transcript as 
provided in clause (i) hereof and mav order instead that the party 
appealing file only those portions of the transcript as bear upon the 
grounds set forth in the notice of appeal or noticc of final appeal; 

(k) if more than one member or student be involved in any charge 
or if there be more than one charge, the formal hearing or appeal may 
proceed is to each charge or member or student separately or together 
as the chairman may from time to time determine; 


(1) in any formal hearing the discipline committee, the appeal com- 
mittee or the council, as the case may be, may administer oaths and 
affirmations for the purpose of any of its proceedings and may require 
evidence before it to be given under oath or affirmation; 


(m) the discipline committee, the appeal committee and the council, 
as the case may be, shall have power to charge the costs of any formal 
hearing, appeal or final appeal to the member or student; 


(n) any notice of appeal or final appeal given under the provisions 

of these by-laws shall set forth the particular grounds of appeal, shall 

state the particular relief asked and, further, whether the relicf asked is 
(i) a review of and change in any finding on which the order was 
based, in which case the finding and the change requested shall be 
sct forth in the notice, 
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(ii) the setting aside of or a change in the whole or any term of the 
order and, in the latter case, any such term of the order shall be set 
forth in the notice, 
(ili) a new formal hearing of the whole or a particular aspect of the 
charge by the body hearing the appeal or final appeal and, in the 
latter case, any such particular aspect of the charge shell be set forth 
in the notice, 
and, except by Icave of the body hearing the appeal or the final appeal 
and upon application duly made in accordance with the provisions of 
these by-laws, no ground of appeal may be put forth and no relief may 
be asked at the hearing which is not included in the notice of appeal 
or of final appeal; 
(o) any notice of appeal or of final appeal may be amended at the 
hearing with leave of the appeal committee or of the council as the case 
may be, provided notice of application for amendment setting out the 
amendment has been given to the office of the Institute at Toronto at 
Ieast five days prior to the date appointed for the hearing of the appeal 
or final appeal; 
(p) where the body hearing the appeal or final appeal allows an 
aumendinent under the foregoing provision of this by-law, any reference 
in these by-laws to a “notice of appeal” or to a “notice of final appeal” 
thereafter shall mean the notice of appeal or the notice of final appeal 
as amended; 


(q) notwithstanding any other provision of these by-laws, the appcal 
committee and the council may, in particular cascs, proceed in such 
manner and grant such relicf as the nature of the case or natural justice 
nay require; 

(r) where there is a variance between the wording of a charge and the 
svidence presented in support thereef, and where, in the opinion of the 
discipline committee, the member or student has not been prejudiced © 
oy lack of notice, the discipline committee may direct an amendment 
of the charge so as to make it conform to the evidence and proceed with 
the hearing of the charge, but where, in the opinion of the discipline 
committee, the member or student may be prejudiced by such amend- 
ment, the discipline committee may, if it is of the opinion that such 
prejudice can be removed by an adjournment, make such amendment 
and adjourn the hearing of the charge to a later date; this provision shall 
also apply to a new formal hearing in accordance with the provisions 
of these by-laws and shall be read and construed accordingly; 

(s) the discipline committee, the appeal committee or the council, as 
the case may be, shall send to the person charged or appealing, by first- 
class mail addressed to such person at his address last known to it, 
acopy of its final decision and order, if any, in the procecdings, together 
with the reasons therefor, where reasons have been given, and such 
party shall be deemed to have received a copy of the decision or order 
on the fifth day after the day of mailing unless he did not, acting in good 
faith, through absence, accident, tIness or other cause besond his con- 
trol, receive the copy of the decision or order until a later date, and 
accordingly that the time limited by by-law 81(1) as to notice or 
publication of any order, and by by-law 82(2) and by-law 83(1) as to 
the giving of notice of appeal or of any fina! appeal, shall be deemed 
to commence on the fifth day following the date of mailing by first-class 
mail in accordance with the provisions of this paragraph, provided that 
in licu of mailing as aforesaid, a copy of the decision or order, if any, 
together with the reasons therefor, where reasons have been given, may 
be personally served upon such party and in such cases the time limited 
by by-law 81(1) as to notice of publication of any order, and by-law 
82(2) and by-law 83(1) as to the giving of notice of appeal or of any 
final appeal, shall commence on the day next following the day on 
which such personal service is effected; 

(t) in any formal hearing the discipline committee, the appeal com- 
mittee or the council, as the case may be, may require any person, 
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including the person charged, by summons issucd jiitsuani lo Section 
12 of The Statutory Powers Procedure Act, 1971, or other provision 
or statute for the time being in force, to give evidence on outh or 
affirmation at that formal hearing, and to produce in evidence at such 
hearing the documents and things specified in the summons by the body 
issuing it, provided that such evidence, documents and things are 
relevant to the subject matter of the proceedings and are admissible 
at the formal hearing; 

"(u) the discipline committee, the appeal committee, or the council, 
as the case may be, shall give its final decision and order, if any, in any 
proceedings in writing and shall give reasons in writing therefor if so 
requested by a party; 

(v) where the good character, propricty of conduct or competence 
of the person charged is in issuc in any formal hearing, the professional 
conduct committee shall furnish such person with reasonable informa- 
tion of any allegations with respect thereto prior to the hearing: 
(w) the discipline committee, or the appeal committee or the council, 
as the case may be, may 
(i) make such orders or give such directions in procccdings before 
it as it considers proper to prevent abusc of its processes, 
(ii) reasonably Limit further cross-examination of a witness where 
it is satisfied that the cross-examination of the witness has been 
sufficient to disclose fully and fairly the facts in relation to which 
he has given evidence, 
(iii) exclude from a hearing anyone, other than a barrister and 
solicitor qualified to practise in Ontario, appearing as an agent on 
behalf of a party or as an adviser to a witness if it finds that such 
person is not competent properly to represent or to advise the party 
or does not understand and comply at the hearing with the duties and 
responsibilities of an advocate or adviser, 
(iv) make such orders and give such directions as it considers neces- 
sary for the maintenance of order and such orders or directions may 
be enforced in the manner provided in Section 9(2) of The Statutory 
Powers Procedure Act, 1971], or other provision or statute for the 
time being in force; 
(x) in any formal hearing by the discipline committee, the appeal 
committee or the council, as the case may be: 
(i) a witness may be advised by his counsel or agent as to his rights 
but such counsel or agent may take no other part in such hearing 
without leave of the body holding such hearing; and 
(ii) where such a hearing is in camera a counsel or agent for a wit- 
ness shall not be entitled to be prescnt except when that witness is 
giving evidence; 
(y) in any formal hearing the discipline committec, the appeal com- 
mittee or the council, as the case may be, may: 
(i) to the extent permitted by Section 15 of The Statutory Powers 
Procedure Act, 197], or other provision or statute for the time being 
in force, admit as evidence whether or not given or proven under 
oath or affirmation or admissible as evidence in a court, any oral 
testimony and any document or other thing relevant to the subject 
matter of the proceedings and may act on such evidence, but may 
exclude anything unduly repetitious; 
(ii) admit a copy of a document or other thing as evidence where 
it is satisfied as to the authenticity theren®: 
(iii) grant leave to the person producing or to the person entitled to 
adocument that has been filed in evidence to cause, or to itself cause, 
such document to be photocopied and it may authorize the photo- 
copy to be filed in evidence in the place of the document filed and 
release the document filed, or may furnish to the person producing 
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it or the person entitled to it a photocopy of the document filed, 

certified by a member of the discipline committee, the appeal com- 

mittee or the council, as the case may be; 
(Z) a member of the discipline committee Who has participated in the 
hearing of a charge by the discipline committee shall not partici ate in 
the hearing of any appeal, final appeal or new formal hearing in the 
same matter, and a member of the council who has participated in the 
hearing of an appeal or in a new formal hearing by the appeal com- 
mittee shall not participate in the hearing of any final appeal or in a 
further new formal hearing in the same matter; 
(aa) the members of the discipline committec, the appeal committee or 
the council, as the case may be, who are assigned to render a decision 
after any formal hearing or any appeal shall not have taken part prior 
to such formal hearing or appeal in any investigation or consideration 
of the subject matter of such formal hearing or appeal and shall not 
communicate directly or indirectly in relation to the subject matter of 
such formal hearing or appeal with any person or with any party or his 
representative except upon notice to and opportuaity for all parties to 
participate, but such members may seck legal advice from an adviser 
independent from the parties and in such case the nature of the advice 
shall be made known to the paruies in order that they may make a 
submission as to the law; 
(ab) no member of the discipline committee, the appeal committee or 
the council, as the case may be, shall participate in a decision pursuant 
to any formal hearing or appeal who was not present throughout such 
hearing or appeal and heard the evidence and argument of the parues, 
and, except with the consent of the parties, no decision pursuant to the 
hearing shall be reached unless all members so present participate in 
the decision; 
(ac) in any formal hearing the findings of fact shall be bused exclu- 
sively on evidence admissible or matters that may be noticed under 
sections 15 and 16 of The Statutory Powers Procedure Act, 1971, or 
other provision or statute for the time being in force. 


The discipline committee, the appeal committee or the council, as the 
case may be, may, in making its decision in any proceedings, 
(a) take notice of facts that may be judiciaily noticed; and 
(b) take notice of any generally recognized scientific or technical facts, 
information, or opinions within its scientific or specialized knowledge. 


Any formal hearing shall be open to the public except where the 
discipline committee, the appeal committee or the council, as the case 
may be, is of the opinion that, 

(a) matters involving public security may be disclosed; or 

(b) intimate financial or personal matters or other matters may be 
disclosed at the hearing of such a nature, having regard to the circum- 
stances, that the desirability of avoiding disclosure thereof in the 
interests of any person affected or in the public interest outweighs the 
desirability of adhering to the principle that hearings be open to the 
public, 

in which case the discipline committce, the appeal committee or the 


council, as the case may be, may hold the hearing concerning such 
matters in camera. 
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ICAO Rules of Professional Conduct 


The rules of professional conduct, as a whole, flow from the special 
obligations embraced by the chartered accountant. The reliance of the 
public, generally, and the business community, in particular, on sound 
and fair financial reporting and competent advice on business affairs 
— and the economic importance of that reporting and advice —— impose 
these special obligations on the profession. They also establish, firmly, 
its social usefulness. 


The rules and the related Interpretations of Council centre about a 
number of principles — fundamental statements of accepted conduct 
whose soundness is, for the most part, self-evident. 


These principles are: 
© A member or student shall conduct himself at all times in a man- 
ner which will maintain the good reputation of the profession and its 
ability to serve the public interest, 
@ A member or student shall perform his professional sorvices with 
integrity and care and accept an obligation to sustain his professional 
compctence by keeping himself informed of, and complying with, 
developments in professional standards. 
® A member who is engaged to express an opinion on financial 
statements shall hold himself free of any influence, interest or rela- 
tionship, in respect of his client's affairs, which impairs his profes- 
sional judgment or objectivity or which, in the view of a reasonable 
observer, has that effect. 
@ A member or student has a duty of confidence in respect of the 
affairs of any client and shall not disclose, without proper cause, any 
information obtained in the course of his duties, nor shall he in any 
way exploit such information to his advantage, 
®@ The development of a member's practice shall be founded upon 
a reputation for professional excellence, and the use of methods 
commonly characterized as self-promotion or solicitation is not in 
Keeping with this principle. 


® A member shall act in relation to any other member with the 
courtesy and consideration duc between prefessionel eolonenes and 
which, in turn, he would wish to be accorded by the other member. 
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A number of the principles need not be expounded upon — those which 
concern: upholding the honour and good reputation of the profession; 
the performance of professional services with integrity and care; the 
duty of confidence; and the duty to act with courtesy and consideretion 
toward professional colleagucs. 


Some aspects of the principles and of the rules derived from them do, 
however, warrant discussion: 
© the sustaining of professional competence; 
@ the duty to avoid conflicts of interest in respect of a clicnt’s affairs; 
and 
@ the development of a practice by establishing a good reputi tion 
rather than by self-promotion or solicitation, 


Itis apparent that the more sophisticated and complex society beco nes, 
the greater the demands it makes of its institutions, including its pro- 
fessions. Society’s expectations of the accounting profession — par- 
ticularly in its financial reporting roles and its business advisory services 
— will, therefore, continue to rise. This underscores the need, expressed 
in the statement of principles, for sustaining individual professional 
competence by keeping abreast of and complying with developments in 
professional standards. 


It makes imperative, too, the duty that the chartered accountant bring, 
and be seen to bring, the qualities of objectivity and integrity to his 
professional services. It thus becomes a cardinal position of a member 
of the profession that he will not subordinate his prolcessional judgment 
to the will of others, and that he expresses his conclusions honestly and 
impartially. 


In this respect, clearly, chartered accountants cannot practise their 
profession and participate in the affairs of their community without 
being exposed to circumstances that may plaice pv oooures apon their 
objectivity and integrity, and it would be impractical to impose detailed 
proscriptions intended to cover all conceivable situations. To do so on 
a rigid basis would be to inhibit the rendering of useful services even 
when the likelihood of impairment of the chartered accountant’s 
objectivity was relatively remote. 


While it may be difficult for a chartered accountant always to afipear 
completely free of any disabling influence, interest or relationship in 
respect of his client's affairs, pressures upon his objectivity or integrity 
are subject to powerful countervailing forces and restraints —- his 
liability in law, his responsibility to his profession for his professional 
actions and, perhaps most importantly, the inbred resistance of a dis- 
ciplined professional person to any infringement upon his basic impar- 
tiality and integrity in the rendering of services. 


Since, however, the public must be assured of the chartered account- 
ant’s freedom from any conflict of interest, the profession tests its 
existence against the criterion of whether a rcasonable man, having 
knowledge of all the facts and taking into consideration normal strength 
of character and normal behaviour under the particular circumstances, 
would conclude that a specified relationship between a chartered ac- 
countant and a client posed an unacceptable threat to the chartered 
accountant’s independence of judgment. Only thus can public confi- 
dence in the objectivity and integrity of the chartered accountant be 
sustained, and it is upon this public confidence that the reputation and 
usefulness of the profession rest. 


Turing to the matter of building a practice — strictures against adver- 
ising, against publicly claiming special skills above those posscssed by 
colleagues with equal qualifications, and against solicitation for engage- 
ments, are readily understood by a member of a profession. He regards 
these acts, almost instinctively, as the very antithesis of professionalism 
— ascrambling for clientele inappropriate to an essentially intellectual 
calling which emphasizes quality of service. So, too, with resporiding to 
calls for tenders for engagements. Yet to the critic the appearance is 
that of “restrictive practices” which are not in the public interest. The 
onus of proof that these restraints are contrary to the public interest lies 
with the critic but is not a burden that is usually taken up. 


The profession can, however, hypothesize the absenee of these rules 
and, with conviction, take the position that the result would be contrary 
to the public interest. It would not be in the public interest, for exumple, 
that the selection of a practitioner by a client was a function of the skill 
of the practitioner’s advertising agency and the size of his advertising 
budget; nor that a practitioner could, publicly, claira for himself pro- 
fessional skills exceeding those of similarly qualified practitioners, in a 
purely subjective fashion and without let, hindrance or reasonable 
constraint; nor that quality of service in the important realms of rights 
and property, in which chartered accountants function, should become 
cocondary to price — for example, a public accounting engagement 
being tailored to a bid price rather than to the needs of the engagement, 
as they emerge, in the professional judgment of the chartered account- 
ant; nor that sclf-promotion replace the building of a reputation for 
professional competence. 


Shad te 


It is not an exaggeration to suggest that the rules concerned are basic 
to a profession and that their removal would lead, in the long run, to 
downgrading the quality of service given and to the disintegration of 
the profession. Since the public interest in the quality of services pro- 
vided by chartered accountants is assumed in the continuing existence 
and growth of the profession, that interest would not be served by any 
act which tended to destroy the profession. 


Definitions 


The definitions in and provisions of the by-laws of the Institute govern 
these rules, where applicable. Members and students are referred, in 
parucular, to By-law 2 which contains a number of relevant definitions. 


Application* 


e A member not engaged in the practice of public accounting must 
ohserve these rules except where the wording of any rule makcs it 
clear that it relates specitically to the practice of public accounting or 
there is a specific exception made in a particular cule. 

® Where the term “professional services” is uscd it means, in its 
application to a member not cngaged in the practice of public 
accounting, those of his activitics where the public or his associates 
are cnuted to rely on his menibeiship in the Institute as giving him 
particular competence. 

e A member is responsible to the Institute for compliance with these 
rules by others associated with him in the public practice of the func- 
tions covered by the rules, who are either under his supervision or 
share with him proprictary interest in the practice, and must not 
permit others to carry out on his behalf acts which, if he carried them 
out himself, would place him in violation of the rules. 

@ A member who is resident outside Canada is expected to abide by 
the rules of the organized accounting profession in the jurisdiction in 
which he resides and to ensure that his actions do not bring disrepute 
upon the Institute. 


Interpretation 


In interpreting the rules, they are to be read in the light of the Foreword 
to the Rules of Professional Conduct and of the Interpretations issued 
by the council from time to time. 


100 — GENERAL 


101 


102 


Members and students shall comply with the by-laws, rules and regula- 
tions and rules of professional conduct of the Institute as they may be 
from time to time and with any order or resolution of the council or 
ollicers of the Institute under the by-laws. 


Any member or student who has been convicted of any criminal or 
similar offence may be charged with professional misconduct by the 
professional conduct committee; in such cases, a certificate of convic- 
tion by any competent court shall be sufficient evidence of the convic- 
tion and of the commission of the offence. 


200 — STANDARDS OF CONDUCT AFFECTING THE 
PUBLIC INTEREST 


201 


202 


203 


204 


205 


206 


207 


| 


a) 


A member or student shall conduct himself at all times in a manner 
which will maintain the good reputation of the profession and its ability 
to serve the public intcrest. 


A member or student shall perform his professional services with: 
integrity and duc care. | 


A member shall sustain his professional competence by keeping himself 
informed of, and complying with, developments in professional stand- 
ards in all functions in which he practises or is rclicd upon because of 
his calling. 


A member who is engaged to express an opinion on financial statements 
shall hold himself free of any influence, interest or relationship, in 
respect of his client's affairs, which impairs his professional judgment 
or objectivity or which, in the view of a reasonable observer, has 
that effect. 


A member or student shall not sign or associate himself with any letter, 
report, statement, representation or financial statement which he 
knows, or should know, is false or misleading, whether or not the sign- 
ing Or association is subject to a disclaimer of responsibility. 


In expressing an opinion on financial statements examined by him a 
member shall not 


(1) fail to reveal any material fact known to him which is not disclosed 
in the financial statements, the omission of which renders the financial 
statements misleading, nor 


(2) fail to report any material mis-statement known to him to be con- 
tained in the financial statements. 


A member shall not express an opinion on financial statements exam- 
ined by him 


(1) if he fails to obtain sufficient information to warrant an expression 
of opinion, or 


(2) if he has not complied in all material respects with the auditing 
standards of the profession, or 


(3) if the exceptions or qualifications to the opinion are sufficiently 
material to nullify the value of such opinion. 


Subject to item (3) of rule 206.2 a member shall not express an opinion 
on financial statements examined by him which are not prepared in 
accordance with the accounting standards of the profession unless such 
opinion is suitably qualificd; without limiting the generality of the fore- 
going, if a member expresses an opinion without qualification or excep- 
tion that financial statements are presented in accordance with generally 
accepted accounting principles and if such statements depart in any 
material respect from the recommendations of The Accounting and 
Auditing Rescarch Committee of The Canadian Institute of Chartered 
Accountants or its successor(s), such departure must be capable of 
justification as proper in the particular circumstances. 


A member shall inform his client of any business connections, any 
affiliations, and any interests of which the clicnt might reasonably 
expect to be informed but this does not necessarily include disclosure 
of professional services he may be rendering or proposing to render to 
other clicnts. 
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208.1 A member or student shall not, in conticction will aay transaction 
involving a client, hold, receive, bargain for, become entitled to or 
acquire any fee, remuneration or benefit without the client’s knowledge 
and consent. 


-2 A member or student shall not, in connection with any transaction 
involving his employer, hold, receive, bargain for, become entitled to 
or acquire any fee, remuneration or benefit without the employcr’s 
knowledge and consent. 


209 A member or student shall not take any action, such as acquiring any 
intcrest, property or benefit, in connection with which he makes 
improper use of confidential knowledge of a client’s affairs obtained in 
the course of his dutics. 


210.1) A membcr or student shall not disclose or use any confidential informa- 
tion concerning the affairs of any client except when properly acting in 
the course of his duties or when such information is required to be 
disclosed by order of lawful authority or by the council, the pre fessional 
conduct committce, the discipline committee or the appeal committee 
in the proper exercise of their duties. 


-2 Amember or student shall not disclose or use any confidential informa- 
tion concerning the affairs of his employer except when properly acting 
in the course of his duties or when such information is required to be 
disclosed by order of lawful authority or by the council, the professional 
conduct committee, the discipline committee or the appeal committee 
in the proper exercise of thcir duties. 


211 Subject to the provisions of Rule 210, a member shall bring to the 
attention of the professional conduct committee any apparent breach 
of these rules or any instance involving or appearing to involve doubt 
as to the competence, reputation or integrity of a member, student or 
applicant. 


ICAO Interpretations 


CI 202 — INTEGRITY AND DUE CARE 


Documentation 

1 Cascs may arise from time to time where a member may be asked by a 
court, or by the professional conduct committee, to substantiate 
procedures carricd out in the course of an assignment. If the member's 
files do not contain sufficient documentation to confirm the nature 
and extent of the work done, the member concerned may well have 
great difficulty in showing that proper procedures were in fact carricd 
out. The importance of adequate documentation cannot be over- 
emphasized; without it, a member's ability to outline and defend his 
professional work is scriously impaired. 


CI 203 — PROFESSIONAL COMPETENCE 
Refer to Rule 206 and CI 206, Professional Standards 
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CI 204 — OBJECTIVITY 


1 


Rule 204 requires that a member engaged to express an opinion on 
financial statements hold himself free of any influence, interest or 
relationship, in respect of his client’s affairs, which impairs his profes- 
sional judgment or objectivity or which, in the view of a reasonable 
observer, has that effect. 


This is one of the principles expressed in the foreword to the rules and 
the foreword includes some exposition of the reasoning underlying the 
principle and thus underlying the rule. The “reasonable observer” docs 
not, of course, cxist as an individual. The term simply expresses the 
standard by which impairment, or the possibility of impairment, can be 
judged. The standard is that of a reasonable man having knowledge of 
all the facts involved and applying judgment objectively — that is, as 
an impartial observer. 


To provide guidance for members, the council issucs this Interpretation 
to sct out how, in its opinion, a reasonable observer might be expected 
to view certain situations. 


CI 205 — FALSE OR MISLEADING STAIEMENTS 


Application to members not in public practice 

A member who is employed other than in public practice is subject to 
Rule 205 just as is the member in public practice. It is recognized that 
under exceptional circumstances, this may pluce such a member in a 
difficult position vis-a-vis the organization with which he is employed; 
however, a member fails in his professional duty if he allows himself to 
be associated with financial statements or other documents which he 
knows, or should know, are false or misleading. 


CI 206 — PROFESSIONAL STANDARDS 


Auditing standards 

Rule 206.2 of the Rules of Professional Conduct states, infer alfa, that 
no member shall express an opinion on financial statements examined 
by him if he fails to obtain sufficient information to warrant an 
expression of opinion. 


The council is of the opinion that it would be uscful to members to 
have before them a statement of certain generally accepted auditing 
standards which are in addition to those dealt with in the CICA Hand- 
book. Auditing standards relate to the quality of work to be performed 
and the suitability of the resulting audit report to the objectives of an 
audit. These are pre-eminently matters of judgment. 


The council considers that the following auditing standards are gen- 
erally accepted; some of these, while implied in the CICA Handbook, 
may not be specifically sect out therein: 


a) The examination of the records and underlying Cita is iG be per- 
formcd by a person or persons having adequate technical training and 
proficiency in auditing, with due care and with an objective state of 
mind. 


b) The work is to be adequately planned and properly executed. If 
assistants are employed, they are to be adequately supervised. 


7* 


x Ae 


c) There is to be an organized study and evaluation of internal control 
as a basis for any reliance thereon in determining the extent of test audit 
procedures. 


d) Sufficient appropriate evidential matter is to be obtaincd through 
inspection, observation, enquiry and confirmation to afford a reason- 
able basis for expressing an opinion on the financial statements. 


Accounting standards 

Rule 206.3: this rule, subject to item (3) of rule 206.2, requires that a 
member shall not express an opinion on financial statements examined 
by him which are not prepared in accordance with the accounting 
standards of the profession unless such opinion is suitably qualified. 
The rule further provides that, without limiting the generality of the 
foregoing, if a member expresses an opinion without qualification or 
exception that financial statements are prescuted in accordance with 
generally accepted accounting principles and if such statements depart 
in any material respect from the recommendations of the Accounting 
and Auditing Research Committee of the Canadian Institute of 
Chartered Accountants or its successor(s) (herein collectively referred 
to as the Research Committee), such departure must be capable of 
justification as proper in the particular circumstances. 


As the term “accounting standards of the profession” and reference to 
the recommendations of the Research Committee arc appearing in the 
rules of professional conduct for the first time, council issucs this 
Interpretation to provide ~uidaice fur members. While the term 
“accounting principles” is widely used and is embodicd in statute law, 
it does present difficultics. Sometimes it is held to refer only to broad 
gencral principles, while at other times its meaning has been extended 
to cover practices as well as principles. 


Where the term “accounting standards of the profession” is used in the 
Tule it expresses this wider meaning, i.e., that body of principl:s and 
practices which have been generally adopted by the profession and 
which are applicd in the preparation of financial statements, taken 
together with the requirements of any governing act, such as 
The Business Corporations Act and The Securities Act (subject to the 
comment in 7(d) below). 


The accounting standards of the profession include the following: 
a) accounting practices recommended by the Research Committee; 


b) accounting practices that differ from those recommended by the 
Research Committee, provided that there is substantial authoritative 
support for alternative treatmicnt and the departure from the Research 
Committee’s recommendations is disclosed; 


c) accounting practices not specifically dealt with by the Research 
Committee but which are generally accepted for ordinary industrial and 
commercial enterprises, e.g., accrual accounting; and 


d) requirements of any governing act or regulation, providing however, 
in the rare event that there is a conflict between the other accounting 
standards of the profession and a specific statutory or regulatory 
requirement the member, sulject to the comment in 8 (below), is not 
relicved of the responsibility of making appropriate qualification ia 
his report. 


It should be noted that in connection with 7 (d) (above) the recom- 
mendations of the Research Committee to-date do not cover the whol: 
spectrum of financial reporting. The Preface to the committee's 
Research Recommendations (dated December 1971) states: 
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“Recommendations are intended to apply to all types of profit 
oriented enterprises, unless a particular recommendation makes a 
specific exemption or extension. However, pending further study, 
the recommendations do not necessarily apply to the special prob- 
Iems of banks and insurance companies. No recommendation t: 
intendcd to override the requirements of a governing statute.” 


The form and content of financial reports of banks and insurance com- 
panics are controlled, or heavily influenced, by statute or by govern- 
mental regulation. While the Research Committce is silent as ta 
accounting methods appropriate to the circumstances of such financial 
institutions some accounting practices are prescribed or permitted for 
them by law or regulation which are different from those that would be 
considered normal for ordinary commercial and industrial enterprises. 
In these circumstances it is considcred appropriate for an auditor to 
omit a reference to generally accepted accounting principles in his 
report and not to qualify his report. 


The latter part of rule 206.3, while not ruling out circumstances in 
which financial reporting may depart from the recommendations of the 
Research Committee, places the burden of justification upon the 
member if he issues an unqualified report in such circumstances. 


Apart from seneral requirements of rule 206.3, members should keep 
in mind policy statement No. 27, cffective December 18, 1972, of the 
Securitics Administrators in Canada which reads as follows: 


“Where the term ‘generally accepted accounting principles’ is used, 
either in Securitics Legislation, Regulations, and Companics Legis- 
lation and Regulations, the Securities Administrators will regard 
pronouncements by the Accounting and Auditing Research Com- 
mittee of the Canadian Institute of Chartered Accountants to the 
extent sct out in the research reconimendations in the ‘CICA Hand- 
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book’ as ‘gencrally accepted accounting principles’. 


Council understands that in the implementation of this policy, the 
Securities Administrators have adopted the standards referred to in 
paragraph 7 above. 


* * s 


Refer also to Rule 202 and CI 202, Documentation. 


The Consultation Service 


Information for those wishing 
to make use of the Consultation Service. 


General 


Recognizing that many members practising alone or in smaller firms 
encounter problems on which they would welcome the opportunity to 
check their judgment with an experienced member of the profession, 
the council, in December 1963, established the consultation service 
to provide such assistance in the ficlds of accounting and auditing. 


Consultants 


A number of consultants have been selected by council because of 
their knowledge and reputation in the field of acccunting theory, audit- 
ing practice and financial reporting. They have agreed to act as a panel 
to assist other members of the profession in these areas. 


How to obtain assistance 
A practitioner requiring assistance from a consultant should call or 
write the Institute and ask to be supplicd with the names of consultants. 
The Institute will select sree names from the panel in rotation and 
supply the practitioner with the consultants’ names, firms, telephone 
numbers and addresses. The practitioner will select one consultant and 
contact him directly by telephone or letter 


Areas of consultation 
A problem should not be presented to a consultant unzil the practi- 
tioner has explored all avenues of approach to a solution and has 
reached the point where he needs cither confirmation of his findings or 
additional help. He may ask the consultant — 
* how to clear up adiflicult point; 
® for confirmation of a conclusion he has already reached; or 
© for guidance on where to seck additional information. 


Presentation of problem 
The practitioner should telephone or write the consultant and clearly 
state the facts. He should explain the problem as he sees it and the steps 
he has taken to resolve the problem. He should then clearly state the 
question on which he reouires an answer. 


Action by consultant 
The practitioner may expect the following results from his call or Tetter: 
(1) A direct answer or recommendation. 
(2) A deferment of the answer for further study, but within a stated 
time limit. 
(3) Suggested research references which will supply detailed informa- 
tion about the problem. 
(4) A recommendation that, because of the time and amount of work 
or rescarch required, the matter be handled as a regular referral on a 
fee basis. 
(S) A recommendation that another consultant with more experience 
in the specific field be contacted. 


Type of consultation 

It is hoped that in many cases the consultant will be able to give advice 
in the course of a telephone conversation. In other cases fie may request 
information in writing and reply in writing. In still other cases he may 
request the practitioner to visit him in his office, bringing the relevant 
working papers. The onus, of course, will be on the practitioner to 
comply with the requests of the consuitunt, who is contributing his taue 
to assist the practitioner. 


Confidential relationship with clients 
It is essential that the practitioner seeking advice should avoid anything 
which might be interpreted us violating the confidential relationship 
existing between him and his clicnt. Accordingly, the following rules, 
which are not intended to be all-inclusive, should be observed: 
¢ The problem should be stated as a hypothetical one without disclos- 
ing the client’s name, unless permission with respect to disclosure is first 
obtained. 
e If, for any reason, it is felt that even stating the case as a hypothetical 
one might identify the clicnt, his permission should be chtainc 2 be fore 
doing so. In this respect, any doubts should be resolved in favour of 
getting the client's consent. 
¢ No documents, working papers or other material should be submitted 
to the consultant if this might identify the client, unless the client’s 
approval is first obtained. 


Responsibility of consultant 
This is a wholly voluntary and private service within the profession. 
Members are under no duty to consult nor is the consultant as such 
under any duty to respond in any particular case. 


The consulting service docs not contemplate the consultant assuming 
any legal or moral responsibility for the advice which he may give. ‘Phe 
name of the consultant and his firm should not be disclosed to the 
client. It would be entirely beyond the intention of this plan for the 
practitioner to attempt to impress a client by suggesting that he could 
obtain another opinion from a prominent consultant. If another opinion 
is to be obtained, it must be on a formal referral basis. The practitioner, 
of course, is entitled to ask his clicnt’s permission to hold an informal 
consultation with a member of the consulting service. 


Future development 

The consulting service has been established on the basis outlined above; 
its contribution to the profession, and the problems involved, will be 
assessed from time to time. Depending on our experience, it can be 
modified or expanded over the years. 

The success of this plan will depend on the practitioners who take 
advantage of it. Practitioners who have made a genuine effort to resolve 
a problem themselves and have reached tentative conclusions, should 
find it most useful to be able to check their conclusions with an experi- 
enced member of the profession before giving a final answer to their 
Client. 


Fees Mediation Service 


Procedure for those wishing 
to make use of the Fees Mediation Service. 


General 
The chartered accountant and his clicai, beiore deciding to make a 
submission for mediation, should make a genuine attempt to scttle the 
dispute by negotiation; only if negotiation between the parties fails 
should the service be requested. 
When disputes are brought to the attention of the Institute, and if bod) 
parties agree in writing to be bound by the decision of the mediation 
panel: 
e the Institute obtains as much information as possible from both 
Parties; 
e a mediator(s) meets with each party or with a representative author- 
ized by either party provided such representative shall not be legal 
counsel; 
e the mediation panel revicws the material submitted directly to the 
Institute and the facts gathered by the mediator(s); 
e the mediation panel's decision is eventuaily confirined to each party 
in writing, with no reasons being given. 
No charge is made for such referrals. It is underst od that this pro- 
cedure involves no Iegal obligation on the part of clients or members 
to refer a matter to the Fees Mediation Panel nor does it constitute a 
submission under the Arbitrations Act (Ontario). All material received 
or reviewed by the Institute or its representative will be held in strict 
confidence. The Institute shall be under no Icgal obligation with regard 
to any such referrals. 


Detailed procedure 
Before submitting a fees mediation request, both parties should be in 
agreement on the use of the service and their written submissions should 
be sent to the Institute immediately after such agreement has been 
reached. 


The client 
The client submits a letter to the secretary of the Fees Mediation Panel 
of the Institute containing the following: 
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(1) A request that the Institute appoint a mediator or mediators to 
mediate the fee dispute, naming the member concerned. 

(2) An outline of the probiem, staung the services rendered and the 
amount of fee in dispute and the reasons for the objection 

(3) An acknowledgement that the client agrees to the related working 
papers being made available to the mediator (s). 

(4) An undertaking to attend meetings with the mediator(s) when 
requested and that he understands that neither party will be represented 
or accompanied by legal counsel at such mectings. 

(5) An undertaking to be bound by the decision of the fees mediation 
pancl. 


The member 
The member submits a letter to the seeretary of the Fees Mediation 
Panel of the Institute containing the following: 
(1) A request that the Institute appoint a mediator or mediators to 
mediate the fee dispute, naming the client concerned. 
(2) An outline of the problem stating services rendered, the amount 
of fee in dispute and the member's repres-ntation in support of his fee. 
(3) An undertaking to make related working papers available to the 
mediator(s) and to disclose to the mediator(s) full particulars in 
support of his fee. 
(4) An undertaking to attend mectings with the mediator(s) when 
requested and that he understands that neither party will be represented 
or accompanied by Iegal counsel at such mectings. 
(5) An undertaking to be bound by the decision of the fees mediation 
panel. 


Please note: 

Members and clients should clearly understand that they are under no 
obligation to make use of this service. It is made available on a volun- 
tary basis to those members and their clients who wish to take adwan- 
tage of it. It should be further understood that neither the Institute nor 
its volunteer members performing this gratuitous service will be liable 
in any way to members and clients and that members and clients using 
the service do so on that understanding. 


Practice Advisory Service 


Information for those wishing 
to use the Institute's Practice Advisory Service. 


General 

The service began operating in May 1972. On the recommendation of 
the Small Practices Committce, a full-time professional practice adviser 
was added to the Institute's staff at that time. The adviser’s background 
is in public practice with a small and medium-sized firm and he is 
knowledgeable about the problems of such practices. It has been 
demonstrated that the service is meeting an important need for prac- 
tilioners; in a little more than a year from its conimencenient nearly one 
hundred visits to practitioners in their offices have taken place — 
generally of one or two days duration, but on occasion three or even 
more days per visit. 

The service is offered without charge and has the very practical advan- 
tage that it is made available to the practitioner in his office and on his 
time schedule. As it is confined to advising and suggesting and does not 
include implementation and performance, use of the service is on the 
understanding that neither the Institute nor its staff providing the 
service will be held liable in any way to the practitioner. 


Objective 
The objective of the Practice Advisory Service is to encourage and to 
assist the practitioner, on a voluntary and confidential basis, in his 
efforts to maintain quality and to improve his professional performance. 
The adviser works towards this objective by providing any or all of the 
following: 
(1) guidance on practice organization, administration and manage- 
ment; 
(2) review and discussion of financial statements, opinions and sup- 
porting working papers, to help the practitioner become aware to what 
extent he may be able to use more effective audit techniques or may be 
falling short of compliance with generally accepted accounting 
principles and auditing standards; and 
(3) review and discussion of unaudited statements and other non- 
opinion work. 


The service is educational in purpose; it is not an “inspection” by the 
Institute, nor a means whereby practitioners ure either accredited 
or censured. 

Another facet of the service is that, through his in-depth contacts with 
practitioners, the practice adviser serves as a direct but informal line 
of communication between practitioner and the Institute. 


How does the practitioner avail himself of the service? 

A practitioner wishing to use the service should initiate the request for 
a visit, by contacting the adviser at the Instilute’s office. However, if the 
adviser is carrying out a Visit in a particular part of the province, he 
may scck invitations from other practitioners in that area. It is hoped 
that members approached in this manner will tuke the opportunity to 
use the service, particularly when it is so readily available, but there 
is no obligation to do so. It is provided on a voluntary basis to those 
who wish to take advantage of it. 


What critcria are used by the adviser in his work? 
The criteria and resource material used by the adviser in assisting a 
practitioner include: 
(1) the CICA Research Recommendations as contained in the CICA 
Handbook; 
(2) the CICA Research Studies; 
(3) the practice guidelines contained in the Ontario Institute's relevant 
By-laws, Rules of Professional Conduct and Council Interpretations; 
(4) the applicable Icgislation of regulatory authorities; and 
(5) the auditing, accounting and practice administration texts in 
general use by practitioners, colleges and universities. 
The experience built up by the adviser from his visits is valuable to 
practitioners generally since, without identifying source, he is able to 
suggest methods worth emulating as well as pitfulls to be avoided. 


What advance preparation is required by a practitioner 

requesting the service? 
There is very little advance work required on the part of a practitioner. 
He may want to select files and engagements to be discussed with the 
adviser and formulate any particular problems cnd questions he wishes 
to present to the adviser. 
Practitioners may be asked to furnish, if possible, some advance 
information of a general nature. This could be the character of any 
specific problem and questions, the approximate mix of cr gagements 
(c.g. opinion work, bookkeeping, tax, etc.) and the number and com- 
position of the practitioner's or firm’s personnel. This type of advance 
data is treated as confidential and enables the adviser to come well 
armed with appropriate resource material so that the maximum benefit 
is derived from the visit. 
It is expected that the practitioner requesting the service will have avail- 
able for reference purposes current up-dated copies of the CICA Hand- 
book, encompassing Research Recommendations, and the Act, By-laws 
and Dulac af Denfeccinnal Conduct of the Ontario Institute. 
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APPENDIX ITI - ACCOUNTING ‘PVALC. - S.M.A.0. 


PUBLIC ACCOUNTANCY ACT, R.S.O. 1970 c. 373 


7. It is the duty of the Council to administer the provisions of 
this Act and in particular, but without limiting the generality of 
the foregoing, the functions of the Council include, 


(a) 


(5) 


(c) 


(«) 


(A) 


(?) 


the grant or refusal of licences, in accordance with this 
Act; 


the maintenance and, if thought fit. the publieation of 4 
roll of the per: ons for the time being Necnecd ulider this 
Act, 

the prescription of the fees pavable on the grant or 
renewal of lieences under this Act; 


the maintenance and tnprovement of the status and 
standards of professional qualifieations of public ac- 
countants practising as such in Ontario: 


the consideration of matters of common interest: and 
concern to public accountants, and the submission of 
representations to any government departiient or pub- 
lic authority with reference to any such matters; 


the provision of scholarships for students in public 
accountancy and of maintenanee grants for such stu- 
dents whose means appear to the Council to be insuffi- 
cient to enable them to pursue their studies; 


the conduct and encouragement, whether bv means of 
financial assistance or otherwise, of research in account- 


ancy; 


the exercise of the disciplinary powers conferred by this 
Act; and 


the prosecution of offences under this Act. R.S.O. 
1970, c. 373, s. 7. 


8.—(1) Exeept as otherwise expressly provided by this sec- 
tion, all matters that arise for decision at any meeting of the 
Council shall be decided by a majority of votes of members 
present and voting by show of hands. 


(2) Noresolution of the Council relating to, 


(a) 


(6) 
(¢) 


(d) 


any of the functions of the Council referred to in clause A 
or tof section 7; 


the making of regulations under section 31; 


the revocation or non-renewal of a licence granted under 
this Act; or 


the granting of an exemption to any person pursuant to 
subsection 2 of section 14 from any of the conditions of 
section 14, or the approval of conditions subject to 
which such exemption shall be granted, 


is valid unless approved by the votes of at least three-quarters of 
the members of the Council present and voting thereon. 


(3) No resolution of the Council relating to any of the matters 
mentioned in subsection 2 is valid unless the notice calling the 
meeting at which the resolution is moved has specified the general 


nature of the business to be transacted thereat Ros.Q. 19.0, 
¢. 373, 8. 9. 


12.—(1) The Council mav from time to time appoint commit- 
tees from among its members. 


(2) The Council may delegate to uny such committee, subject 
to such restrictions or conditions as the Council may think fit, any 
of its powers or duties, other than those referred to in subsection 2 
of section 9, and may dissolve any suchcommittee. R.S.O. 1970, 
c. 373, 8. 12. 


§8.—(1) Ifa person licensed under this Act, 
(a) has been convicted of a criminal offence; 


(6) becomes of unsound mind; 


(c) has been adjudged bankrupt or has made arrangement 
with his creditors; or 


(d) has been found on inquiry held by the Council to be 
guilty of conduct disgraceful to him in his capacity as a 
public accountant, 


the Council may, subject to the provisions of this section, revoke 
his licence. 


(2) Where the Council intends to revoke any licence in pursu- 
ance of clause a, 6 or ¢ of subsection 1, the Council shall first “ause 
a written notice of its intention to be served on such person -n the 
prescribed mant er and shall on application n.ade by such person 
within one month from the date of the service of the rotice 
consider any representations with regard to the matter tha! may 
be made by him to the Council, either in person or by couns:'1. 


(3) In any case in which it appears to the Council that a person 
licensed under this Act has been guilty of conduct disgrace!ul to 
him in his capacity as a public accountant, the Council may vause 
an inquiry to be held. 


(4) Where an inquiry is to be held under this sectior, the 
Council shall forthwith cause to be served on the person con- 
cerned a written notice of the proposed inquiry specifvinz the 
time and place at which it is to be held and the subject-n.atter 
thereof, and the person concerned is on application entitled to be 
neurd at the inquiry either in person or by counsel. R.S.O. 1970, 
ce. 373, 8. 18. 


19. Where the Council refuses the application of any person 
for the grant or renewal of a licence, or revokes any licence 
granted to any person, it shall forthwith cause written notice of 
such refusal or revocation to be served on such person. RS.O. 
1970, c. 373, 8. 19. 


20.- 1) No person whos i.cence has bee: revoked shail. 
excep! as provided in this sector, te granted a!; ence under this 


oan 


(2) A person whose licence t.as been revoked m :y, either on his 
application or on motion of the Council and a ter inquiry, be 
granted a new licence and his name may be resto od to the roll st 
the diseretion of the Council either sithout paym nt ofa fee oron 
payment of such fee as the Council may determine = R.8.0. 1970, 
c. 373, s. 20. 


21. Where the Council, 
(a) refuses to grant a licence or a new licence; 
(6) refuses to renew a licence; or 


(c) revokes a licence, 
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the person aggrieved may, within three months from the dav on 
which notice thereof was served on him, apply to the Supreme 
Court and, upon due cause shown, the court may make an order 
directing the Council to grant the licence, renew the licence or 
cancel the revocation of the licence, as the case may be, or mav 
make such other order as may be warranted by the facts, and the 
Council shall forthwith comply with such order and such order is 
final. R.S.O. 1970, c. 373, s. 21. Ais ONES 











22. If any person wilfully procures, or attempts to procure, 
the granting to him of a licence under this Act, or the renewal of 
such licence, by making or producing, or causing to be made or 
produced, any false or fraudulent representation or declaration, 
either orally or in writing, he is guilty of an cffence and on 
summary conviction is liable toa fine of not less than $100 and not 
more than $250. R.S.O. 1970, c. 373, s. 22. 


24.—(1) Subject to the provisions of this section, no person 
who is not licensed under this Act shall, within Ontario, 
(a) take or use the name or title of “Public Accountant”; 


(6) practise as a public accountant, of 


(c) hold himself out as being licensed as a public accountant 
or use anv designation or initials indicating or implying 
that he is licensed as a public accountant. 


(2) Notwithstanding anything in this section, the Council may 
permit any person who ts a non-resident of Ontario to practise as a 
public accountant within Ontario without a licence under this 
Act, subject to any terms and conditions that may from time to 
time be prescribed. 


(3) Any person who contravenes provision of this section, 
without prejudice to any other proceedings that may be taken, is 
guilty of an offence and on summary conviction ts liable to a fine 
of not less than $100 and not more than $250 for a first offence and 
to a fine of not less than $200 and not more than $500 for any 
subsequent offence. 


(4) Where a contravention of this section by any person is 
occasioned by the fact that his licence has been revoked, it is a 
good defence to any proceedings in respect of such contravention 
to prove that, at the time when such contravention is alleged to 
have been committed, notice of the revocation had not been 
served in accordance with this Act or the regulations hereunder, 
or that the time for appealing from the revocation had not expired 
of un appeal ea en had been brought and had not been 
determined. R.S.O. 1970. 6. 373. s. 24 


26. No Pc Son bs entits do to recover anv costs imeurr ee 


charges mad: as a public iccountant umess sach person Wis 
licensed unde this Act at t} > time when such costs were incurred 
or when the <ervices were rendered in respect of which such 
charges were: iade. R.S.G 1970, ¢. 373, 5. 26 


ee 


38.—(1) Subject to the provisions of this Net, the Councu 
shall or may, as the case may be, prescribe by rypusbaataledmes any thing 
that is by this Act required or A0vWOrized to be prescribed and 
may make such further provisions as may seem to the Council 
necessary or desirable for carrying out or facilitating any of the 
purposes of this Act. 







(2) The Couneil shall on receipt of the prescribed charges 
supply a copy of any regulation made under this Act and of any 
forms preseribed by such regulation to any person applying 
therefor, 


(3) The Lieutenant Governor in Council may annul any 
regulation made by the Couned uider this et RSG. Teed, 
Chika Saabs 


RULES OF PROFESSIONAL CONDUCT 


Section 7 of The Pubtic Accountancy Act vests Council with the 
responsibility for the maintenance and improvement of the status 
and standards of professional qualifications of public accountants 
practising as such in Ontario. oe this end Council has prescribed 
the undernoted rules of professional conduct which are aimed, first 
and foremost, at the projection of the pub!c srl ue onl, at 
achieving orderly and courteous conduct between licénsees. With- 
out restricting the generality of Section 18(1)(d) of The Public 
Accountancy Act, the Council, in considering whether or not 4 per- 
son licensed under The Public Accountancy Act has been quilty of 
conduct disgraceful to him in his capacity as a public accountant, 
will have regard to the rules of professional conduct. 


Integrity and Competence 


(a) A licensee should perform his services to his clients with integ- 
rity, care and diligence. He should sustain his professional 
competence by keeping himself informed of, and complying 
with, developments in professional standards in all functions in 
which he practises or is relied upon because of his calling as a 
public accountant. 


(b) A licensee who is engaged to express an opinion on financial 
statements should hold himself free of any influence, interest or 
relationship in respect of his client's affairs, which impairs his 
professional judgment or objectivity or which, in the view of a 
reasonable observer, has that effect. 


(c) A licensee should not take any action, such as acquiring any 
interest, property or benefit, in connection with which he makes 
improper use ot confidential. knowledge of a client's affairs 
obtained in the course of his duties. 


(d) A licensee should not disclose or use any confidential inform: 
ation concerning the affairs of any client except when properly 
acting in the course of his duties or when such information is 
required to be disclosed by order of lawful authority. 


(e) A licensee should not sign or associate himself with any letter, 
report, statement, representation or financial sietement which. 
he knows, or should know, is false or misleading, whether or not 
the signing or association is subject to a disclaimer of responsi- 
bility. 

(f) A licensee should not express an opinion on financial state- 
ments examined by him. 


(1) if he fails to obtain sufficient information to warrant an 
expression of opinion, or 
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(2) if he has not complied in all material respects with the 
auditing standards of the profession, or 


(3) if the exceptions or qualifications to the opinion are suffi. 
ciently material to nullify the value of such opinion, or 


(4) subject to (3) above and unless the opinion is suitably quali- 
fied, if the financial statements were not prepared in ac- 
cordance with generally accepted accounting principles. 


(g) In expressing an opinion on financial statements examined by 
im, a licensee should 


(1) reveal any material fact known to him which was not dis- 
closed in the financial statements, the omission of which 
renders the financial statements misleading, and | 

(2) report any material mis-statement known to him *o be con- 
tained in the financial statements. 


(h) A licensee in the exercise of his functions on behalf of a client 
should not bargain for, or receive for his own use any fee or 
renumeration without his client's knowledge and consent. 


SOCIETY OF MANAGEMENT ACCOUNTANTS OF ONTARIO, CODE OF PROFESSIONAL ETHICS 


SECTION “A” — PROFESSIONAL ETHICS 


1.01 Professional Ethics 

A Code of Professional Ethics is a set of rules of conduct 
which a profession imposes upan |tself and its members. 
Such rules go beyond the requiretnents of the law; they 
are intended to provide the merbers of a profession 
with guidelines as to the type of professional behaviour 
which is likely to gain public confidence. A code of 
ethics is thus a voluntary assumption of self-discipline in 
the service of the public interest, It is an obligation to 
behave in a way which will benefit the public and thus 
serve the best interests of the profession as a whole. 


1.02 The Public Interest 


At the heart of all great professicns there is a commit- 
ment to serve the public good. This commitment rests 
on a desire to serve the public anc on the practitioners’ 
commitment to and pride in their own skill and disci- 
plined judgement. 


The adoption of the Code of Professional Ethics for the 
Society of Industrial Accountants of Ontario recognizes 
and reflects the Society's concern for the future of the 
accounting profession in Canada and for the creative 
contribution which it is prepared to make to the public 
interest. 


While accounting (like other professions) rose from 
humble beginnings, it is not difficult to show the signifi- 
cant relationship to the public interest that the profes- 
sion has achieved today. Financial statements influence 
important social and economic decisions. The credit 
machinery, the audit function, the tax practice, the cor- 
porate financial reporting are today at their level of 
development only because the accounting profession 
contributed substantially to the effective operation of 
government and to the stability of the whole structure 
of social and economic institutions. 


1.03 The Management Accountant 

A management accountant is essentially one who, as an 
otticer, employee, consultant, Manager, etc., carries out 
his professional functions and gives professional counsel 
in areas of accounting, measurements, cost determina- 
tion, financial analysis and communications, design of 
management information systems and other arcas related 
to the planning, organizing, directing and controlling of 
activities which are designed to achieve desired objec- 
tives. 


1.04 The Professional Attitudes 
A management accountant, as any professional man, is 
one who is skilled in the areas of knowledge of his pro- 


fession and displays a professional attitude toward his 
work, 


The professional attitude of the management accountant 
is Characterized by the following: 
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Responsibility, which implies a desire to serve the 
public interest and a resolve to place the public 
good above other considerations. 


Commitment, which implies integrity, a sense of 
trusteeship and an obligation to protect the em- 
ployer’s or client's interest. 


Competence, which implies mastery of technical 
subjects requiring advanced intellectual training 
and a commitment to the continued acquisition of 


special skills on a high intellectual plane by means 


of self-imposed standards of excellence. 


The rules of professional conduct which are defined in 
more detail in Section ‘‘B”’ of this Code are expressed in 
relation to those three principal tenets of professional 
attitude. 


SECTION “B” — RULES 
OF PROFESSIONAL CONDUCT 
\ 


\ 


2.00 Responsibility 


2.01 


ey 20 ree ee 


2.02 


2.03 


The reliance of the public, private enterprise and 
government on sound financial reporting and ad- 
vice concerning measurements, information 
systems, forecasting and the communication of 
financial and other economic data for many pur- 
poses, imposes on the management accountant an 
obligation that his work be endowed with public 
interest. For this reasunsall members shall at all 
times maintain independence of thought and 
action, Maintain a high standard of personal con- 
duct and uphold the dignity and honour of the 
accounting profession. 


Independence of thought and action is an expres- 
sion of the professional integrity of the individual. 
A member who is engaged as a public accountant 
or auditor shall observe the rules of independence 
defined by the professional bodies which govern 
public. practice. Any such member must, before he 
expresses his opinion on financial statements, 
assess his relationship with his client to determine 
whether he might expect his opinion to be con- 
sidered independent, objective and unbiased by 
one who has knowledge of all the facts. 
i| 

When preparing financial statements or expressing 
an opinion on financial statements which are de- 
signed to inform the public and/or management, a 
member shall disclose all jnaterial facts known to 
him so as not to make such financial statements 
misleading, shall acquire sufficient information to 


ewe 


2.05 


2.06 


4.00 Competence 


4.01 


4.02 


4.03 


6.04 


warrant an expression of opinion and shall report 
all matertal misstatements or departures from 
generally acceptable accounting principles. 


A member, in expressing his opinion on represen- 
tations in financial statements which he has 
examined and which are designed to inform the 
public and/or management, may be held guilty of 
an act disc’editable to the profession if: 


* He fails to disclose a material fact known to 
him and which is not disclosed in the finan- 
cial statements. 


my He fails to report any material misstatements 
known to him to appear in financial state- 
ments. 

_ He fails to acquire sufficient information to 


warrant expression of an opinion. 


- He fails to direct attention to any material 
departure from generally accepted account- 
ing principles. 


A iwetwcl stall but Commit an act discreditable to 
the profession. 


A member shall not engage in or counsel any busi- 
ness or occupation which, in the opinion of the 
Society of Industrial Accountants, behaves in a 
manner which is incompatible with the profes- 
sional ethics of a management accountant. 


A member shall not adopt practices in obtaining 
engagements, as a consultant or employee, which 
encroach on the practice of another member; nor 
$0 act in any other way as to adversely reflect on 
the public or professional reputation of the 
management accountant. 


A member shiaii at ail tinies maintain the standards 
of competence expressed by the academic and 
experience requirements for admission to the 
Society and for continuation as a professional 
member. 


A member has an obligation to extend the know: 
ledge upon which the profession of accounting is 
based to others within the protession, and to gen- 
erally promote the advancement of the profession, 


A member is expected to undertake as an em- 
dloyee or a management consultant only those en- 
gugements for which he is qualified, and will 
engage (or advise an employer or client to cngage) 
CLics oPOCiidis Whenever such an arrangement 
would be in the best interest of the employer or 
client, 


A member shall bring to the attention of the 
Society any instances involving the reputation, dig- 
nity or honour of the Society which have resulted 
through lack of competence of a member or 
through his unethical, illegal or unfair practice. 


Shee 


4.05 A member associated with a professional partner- 
ship or company, as a partner, principal, director 
or officer, shall endeavour to ensure that the 
organization with which he is associated abides by 
the rules of professional conduct established by 
the Society. 


SECTION “CC” — GUIDELINES FOR THE 
ENFORCEMENT OF THE CODE OF 
PROFESSIONAL ETHICS 


The disciplinary work of the Society shall be carried out 
by: 


a. The Professional Conduct Committee 
b. The Review Board . 
G. The Council. 


5.00 The Professional Conduct Committee 


5.01 The Professional Conduct Committee shall be 
composed of a Chairman and four members, all 
appointed by Council on the recommendation of 
the F xvecttive. 


i 
5.02 The Professional Conduct Committee shall be re- 
sponsible for initiation of the disciplinary work of 
the Socicty as follows: 


a. Any complaint preferred against a member 
shall be submitted to the Professional Con- 
duct Committee. If, upon consideration of a 
complaint, it appears to the Committee that 
a prima facie case is established showing a 
violation of any by-law or any provision of 
the Code of Professional Ethics or conduct 
discreditable to a management accountant, 
the Professional Conduct Committee shall 
report the matter to the Secretary of the 
Seciety of tndustrial Accountants of 
Ontario, who shall summon the member in- 
volved to appear at the next meeting of the 
Professional Conduct Committee. 


b. =I f the Professional Conduct Clommittee shall 
dismiss any complaint preferred against a 
member or fail to act thereoty within ninety 
days after such complaint is preferred to it 
in writing, the member preferring the com- 
plaint may present the complaint in writing 
to the Review Board. 


5.03 For the purpose of adjudicating charges against 
members, the Professional Conduct Committee 
shall follow a procedure as outlined below: 


a. The Secretary of the Society of Industrial 
Accountants of Ontario shall mail to the 
member concerned, at least thirty days prior 
to the proposed meeting of the Professional 
wubuuel Commitee, a written notice of the 
Charges to be adjudicated. Such notice will 
be mailed by registered letter and addressed 
to the member at his last known address, 
according to the records of the Society. 
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The Professional Conduct Committee shall, 
before the proposed meeting, assemble or 


* cause to have assembled such evidence, doc- 


uments or authenticated statements as may 
be deemed necessary, and at the mecting will 
hear evidence of witnesses and receive any 
additional evidence and statements which it 
deems necessary. It may require the atten- 
dance before it of any members and the pro- 
duction of any books, documents and work- 
ing or other papers. 


At any formal hearing of a charge, the per- 
son charged shall have the right to be present 
during the hearing, to be represented by 
legal counsel or by a member, to question 
any witnesses (personally, by counsel or by 
member representative) and to submit state- 
ments and evidence and arguments. 


The statutory declaration of any person may 
be accented as prima facie evidence of the 
facts stated in it and any witnaccac may he 
asked to take a statutory declaration that 


the evidence is true. | 


The report of any formal hearing or appeai 
signed by the Chairman shall be conclusive 
evidence of the proceedings for all purposes. 


A judgement in support of any charges laid 
before the committee shall be deemed valid 
if it is favoured by a simple majority of all of 
the members of the committee in good 
standditys at the vine the destsion ts repducal, 
A quorum shall consist of at least three 
members, including the Chairman. Unless it 
be otherwise established by Council, other 
procedures at all formal hearings shall be 
determined by the Chairman of the Profes- 
sional Conduct Committee whose decision 
shall be final, binding and conclusive. 


The cost of any formal hearing will be borne 
by the Society unless the Professional Con- 
duct Committee specifically rules that it 
should be charged to the member. 


If,- after hearing the evidence presented by 
the complainant and by the defence, the 
Professional Conduct Committee finds the 
defendant guilty of an offence, it may, by 2 
majority vote of the members present and 
voting, admonish or suspend for a period of 
not more than two years the member against 


whom the complaint is made or, by a two- 


thirds vote of the members present and 
voting, it may expel puch member. All men)- 


5.04 


5.05 


GAs 


hers of the Committee, including the Chair- 
man, will have one equal vote. 

i. The Professional Conduct Committee after 
hearing the case shall decide, by a majority 
vote af the members present and voting, 
whether the statement of the case and the 
decision to be published shall disclose the 
name of the member involved. A statement 
of the case and decision of the Professional 
Conduct Commitice shall be prepared by the 
Chairman of the Committee. 


The member concerned in the cuse decided by the 
Professional Conduct Committee may request a 
review os the decision by the Review Board; pro- 
vided such a request for review is filed with the 
Secretary Of the Society of Industrial Accountants 
of Ontario within thirty days after the decision of 
the Professional Conduct Committee has been ren- 
dered and communicated to the member. 


Any decision of the Professional Conduct Commit- 
tee shall hecnme effective as follows: 


a. Upon expiration of thirty days after the date 
of the commiittee’s decision (unless specified 
otherwise by the committec) and if no re- 
quest for review has been properly filed with 
the Secretary of the Society within such 
thirty day period. 

b. Upon the denial of the request for review, if 
such request has been properly filed within 
the thirty days, but has been denicd by the 
Review Board. 

Cc. Upon the effective date of a decision of the 
Review Board atfirming the decision of the 
Professional Conduct Committee in cases 
wivere a review has been granted by the Re- 
view Board (or Council) and the Board (or 
Council) has affirmed tye decision of the 
Professional Conduct Corrmittee. 


6.00 The Review Board 


6.01 


6.02 


6.03 


The Review Board shall be apjointed by Council 
on the recommendation of the Executive and shall 
consist of a Chairman and four members, none of 
whom shall be members of the Professional Con- 
duct Committee. 


The Review Board shall be responsible tor dealing 
with all disciplinary matters of the Society which 
have been submilted for ruling to the Professional 
Conduct Committee and against which the mem- 
ber concerned has filed an appeal, or with those 
cases on which the Professional Conduct Commit- 
tee has failed to act within the specitied period of 
time. 


The Review Board shall follow a procedure as out- 
lined below: 


a. After haviig icetived fram the member an 
appeal against the decision of the Profes- 
sional Conduct Committee, the Review 
Board shall decide, by a majority vote of 
Board members present and voting, whether 
or not such a request for review shal! be 
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allowed. The decision by the Review Board 
in such matters shall be final and subject to 
no further review. A quorum of the Review 
Board shall consist of at least three of its 
members. 

b. If the member's request for a review of the 
decision of the Professional Conduct Com- 
mittee is not acted upon by the Review 
Board within ninety days after such a re- 
quest has been filed with the Secretary of 
the Society in writing, the member will have 
the right to submit his request for review to 
the Council of the Society. The Council may 
decide not to allow the request of a member 
for ao revcw of the decision rendered and 
such a decision of the Council will be final 
and subject to no other review; or the Coun- 
cil may direct the Review Board to conduct 
the review of the decision and specify the 
date by which the decision of the Review 
Board shall be made available to the 
member, 

c If the request for review by the Review 
Bourd is allowed, the Secretary of the 
Society of Industrial Accountants of Ontario 
shall mail to the member concerned, at least 
thirty days prior to the proposed meeting of 
the Review Board, a written notice of the 
acceptance of the member’s request to re- 
view the decision of the Professional Con- 
duct Committee. Such notice shall be mailed 
by registered mail addressed to the member 
concerned at his last known address accord- 
ing to the records of the Society. 


d. The Review Board shall review the decision 
of the Professional Conduct Committee in 
accordarice with its rules of practice and/or 
procedure established by Council. On review 
of such a decision, the Review Board may 
affirm, modify or reverse all or any part of 
sucit decision of make such other disposition 
of the case as it deems appropriate. The 
Review Board will indicate the nature of the 
reasons why it has considered a review to be 
warranted. 


e. Any decision of the Review Board shall be- 
come effective when made unless the Review 
Board indicates otherwise, in which case it 
shall become effective at. the time deter- 
mined by the Review Board. 


7.00 The Council 


7.01 At any time after any decisions of the Professional 
Conduct Committee and of the Review Board have 
been rendered arid published, the Council may, by 
a two-thirds vote of the members present and 
voting, and on recommendation of the Executive, 
recall, rescind ar modify any penalty of expulsion 
or suspension. A statement of such action shall be 
separately published by Council and the member 
duly notified of the action. 


8.00 Gencral 


8.01 Any member who is suspended shall not, during 


8.02 


8.03 


8.04 


3.05 


the period of suspension, be considered a member 
for any purpose and his name shall be removed 
from the register for the period of the suspension. 


All decisions of the Professional Conduct Commit- 
tee, the Review Board or the Council shall be com- 
municated to the member by the Secretary of the 
Society no later than fourteen days after the 
decision has been rendered. 


Neither the Society nor the Council shall be 
required to take notice of any published article or 
private Communication or of any other statement 
concerning the conduct of a member. 


If the Society of Industrial Accountants of 
Ontario requests the resignation of a member, or 
has withdrawn from the register of the Society the 
name of any meiber for reason of unprofessional 
conduct, the Secretary of the said Society shall 
inform the Secretary of the Canadian Society of 
the name of such member and the reason for the 
action taken. The Secretary of the Canadian 
Society shall transmit this information to the 
Secretary of each Provincial Society. 


The Society of Industrial Accountants of Ontario 
agrees to honour the disciplinary actions of all 
other Societies with which it is affiliated. 
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CERTIFIED GENERAL ACCOUNTANTS ASSOCTATION OF ONTARIO, BY-LAWS 


THE CERTIFIED GENERAL ACCOUNTANTS ASSOCIATION 
OF ONTARIO 
INCORPORATED BY LETTERS PATENT 


Preamble 

WHEREAS the Corporations Act 1953 provides that with the 
exceptions therein mentioned the lL.ieutenant-Governor may in his 
discretion, by Letters Patent, issue a Charter to any nunber of 
persons, not less than three, of twenty-one or more years of age, 
who apply therefore, constituting them any others who become share- 
holders or members of the corporation thereby created a corporation 
for any of the objects to which the authority of the Legislature 
extends; 
AND WHEREAS by the said Act it is further provided that the: Provin- 
cial Secretary may in his discretion and under the Seal of his office 
have, use, exercise arid enjoy any power, right cr authority conferred 
by the said Act on the Lieutenant-Governor; 
AND WHEREAS by their Application in that behalf the persons 
herein named have applied for the issue of a Charter constituting 
them a corporation for the carrying ep of the undertaking her sla 
set forth; 
AND WHEREAS it has been made to appear «hat the said persons 
have complied with the conditions precedent. to the issue of the 
Charter and that the said undertaking is within the ac eS of the 
said Act; 


Incorporation. Corporate name. 

NOW THEREFORE KNOW YE that under the authority of 

the hereinbefore in part receited Act | DO BY THESE LETTERS 
PATENT issue a Charter to the persons hereinafrer named that 
is to Say: 
Thomas Coleman Grandy, Assistant Secretary-Treasurer, James 
Saunders Dow, Chief Accountant, both of the Township of North 
York, in the County of York and Province of Ontario; Ross Roy 
Gillespie, Treasurer, and John Allen Sheridan, Accountant, both 
of the City of Toronto, in the said County of York; Harold Ernest 
Garland, of the Township of Vaughan, in the said County of York, 
Income Tax Assessor; and Arthur Frederick of tiie City of Ottawa, 
in the County of Carleton and Province of Ontario, Income Tax 
Assessor; constituting them and any others who become members 
of the Corporation without share capital under the name of 


THE CERTIFIED GENERAL ACCOUNTANTS ASSOCIATION 
OF ONTARIO 

Objects 

for the following objects, that is to say: 


(a) TO promote the interests, by membership and otherwise, of all 
present and future Certified General Accountants, domiciled 


in Ontario, who are or who become certified members of the 
General Accountants Association, incorporated by Special Act 
of the Parliament of Canada (3 & 4 George V, Chapter 116) 
who, having passed the required examinations and having com- 
plied with the practical accounting experience requirements, 
are entitled to the designation “‘Certified General Accountant’’ 
and the use of the initials ‘‘C.G.A."’; 

(b) TO promote and increase the knowledge, skill, proficiency and 
usefulness of its members in all things relating to the business 
or profession of an accountant or auditor in private or public 
practice: 


IG) 3 


(c) TO establish lectures and classes for students-in-accounts and 
to enter into agreement with the governing body of any uni- 
versity for the attendance of students-in-accounts at such lectures, 
classes and correspondence courses as may come within the 
course of subjects prescribed by the by-laws of the Corporation; 

(d) TO hold such examinations and to prescribe such tests of 
competency as may be deemed expedient to qualify for admission 
to membership, and to grant certificates of efficiency to such 
persons; 

(e) TO discipline any member guilty of any fault or misconduct 
in the practice of his business or profession: 

(f) _TOinvest the moneys of the Corporation not immediately required 
for the objects of the Corporation in any securities in which, 
under The Trustee Act or any other Act, trustees may invest 
trust funds; and 

(g) TO affiliate:with any other association having objects the same 
as or similar to those of the Corporation; 


Head Office 

THE HEAD OFFICE of the Corporation to be situate af the said 
City of Toronto; and 

Directors 

THE FIRST DIRECTORS of the Corporation to be Thomas Coleman 
Grandy, James Saunders Dow, Ross Roy Gillespie, John Allen Sheridan, 
Harold Ernest Garland and Arthur Frederick, hereinbefore mentioned; 
Without Purpose of Gain. 

AND IT IS HEREBY ORDAINED AND DECLARED thatthe Corporation 
shall be carried on without the purpose of gain for its members and 
a7 orofits or other accretions to the Corporation shall be uséu iv 
promoting its objects; 

Board of Governors 

AND !IT IS HEREBY FURTHER ORDAINED AND DECLARED that the 
directors of the Corporation shall constitute the Board of Governors 
of the Corporation. 

GIVEN under my hand and Seal of office at the City of Toronto in 
the said Province of Ontario this second day of August in the year 
of Our Lord one thousand nine hundred and fifty-seven. 


(Seal) (Signed) G. H. OUNBAR, 
Provincial Secretary 


ARTICLE 15° 


MAINTENANCE OF STANDARDS 


1. In order to maintain the standards of the Associatio&déthe Board 
shall; 


(a) Enquig® nto, hear and pronounce upon any complain 

against any of the Association by another meinber, charging 
him with an of discipline or with any action derogatory to 
the honour of tht Associatior. If, after hearing the members and 
such witnesses a} they may present, the Board declares the charge 
to be well founded, the Board may proceed to suspend the accused 
member for a perlod named ty them, or they ‘nay expel him from 
the Association; Poa 


(b) Hear, withLa view to reconciliation between the members of 
the Association, pajticulars of any differences that may Irs? gard- 
ing professional matte:s; 

(c) Hear and defide upon all complaints and claims made against 
members of the Adsociation, by persons other than members cf 


the Association, in YQiatters connected with the professional duties « 
of such members; 


(d) Make and estajish rules regulating the conduct of the members, 
and especial bpOerrart er 
be regarded as at ofte See oe 

bers of the Associatio 














, deterriine the time and manner of hearing for 


wT se ee 


any such offense; the n§ture, character and extent of the penaity to be 
inflicted; and generally axecute all rules necessary to Carry into effect 
the full meaning of the pr@sent By-laws and objects of the Association. 
(e) Suspend or expel any member convicted of a criminal offence 
upon produ the said conviction. 
tee. 
Pagpet te : sre disciplined or expelled by. 
the Board, or in which disciplinary rules are made by tte Board assent’ 
to the resolution shall be signified by the signatures of the members 
present and a simple majority shall carry the resolution, and the notice 
calling the meeting of the Board shall specify in detail the object 
of such meeting. 


3. Any member suspended or expelled by the Board for misconduct 
shall have the righ appeal to thedmgsociation at the next following 
Annual General a Specia al Meeting, provided 
that written notice of such appeal is filed by the 2ffected member 


with the Secretary within thirty (30) days of the date o' mailing notice 
of the member's suspension or expulsion. 


4. \t shall be the duty of the Secretary to receiveyall complaints 
against any member SYNE AS TOCTav on from whatever source. All 
complaints shall be in writing and signed by the complainant. 
Sy member amy TENT Ms resignation which must be in 
writing, but it shall not take effect until all arrears of fees, special 
assessments and other indebtedness to the Association have been 
fully paid. 

6. Members whose resignations are received by the Secretary within 
thirty (30) days subsequent to the commencement of a fiscal year 
shall not be liable for the annual dues for that fiscal vear. 

7. Members whose resignations are received by the Secretary after 
the expiration of the said period of thirty days shall be liable for | 
the annual dues for the current fiscal year and the Board may decline 
to consider a resignation until such dues are paid; provided, however, 
that the Board may, at its discretion, waive this stipulation. 















ssign such inv® 





ration tO a Come 


EXPULSION OR SUSPENSION 


8. Any member who is in default for Annual Dues, or any portion 
thereof, three months after they become due and payable may, with 
notice, be suspended from membership by the Board. 

9. Any member shall ipso facto cease to be a meriber in the event 
of and upon his failing, for two consecutive years, to pay his annual 
fees and assessments. 


REINSTATEMENT OF MEMBERSHIP 


10. Any person whose membership in the Association has been 
suspended, or whose resignation has been accepted, may apply 
in writing to the Board for reinstatement of membership. 


(a) The Board shall have the power to refuse or grant such 
application and to prescribe the conditions upon which the application 
may be granted. 


(b) Such conditions may include the payment of all arrears of 
annual or other fees, the submission of such wr tten evidence as 
may be prescribed, the submission of statements showing the present 
financial position of the applicant, and such other con 


the Board may deem fit to be prescribed. 


(c) If the Board refuses such application the applicant shall 
have the right of appeal to the Association at the next following 
Annual General Meeting or at a Special General Meeting, provided 
that notice of such appeal, in writing be filed by the applicant with 
the Secretary within thirty days of the date of mailing notice of the 
Board's refusal to grant the application for reinstatement. 


PROFESSIONAL CONDUCT 


11. All members of the Association are rgeguired to comply with 
Ocak GENE PE ae of the ASSOCTATIOT Eas prebtkas d 


f time to time by the Board of Governors of this Association. 


CERTIFIED GENERAL ACCOUNTANTS ASSOCIATION OF ONTARIO, CODE OF ETHICS 
AND RULES OF PROFESSIONAL CONDUCT 


Introduction 


This National Code of Ethics provides uniform 
rules and principles of professional conduct by 
which members of each provincial association 
will govern themselves in discharging their 
duties and responsibilities. 


Any Ontario member who contravenes any of 
these rules and/or principlas shall he account 
able to the Board af Governers of Mie Certithed 
General Accountants Association of Ontano. 


A Certified General Accountant shall alwa‘s be 
mindful of his responsibility as a member of 
the Accounting profession, and shall carry on 
his work with fidelity to clients or emplcyers, 
fairness to employees, and loyalty to the 
Association, in a manner worthy of a profes- 
sional Accountant. 


Definitions 
In this Code, unless otherwise specifically stated, the 
following terms mean: 
101 An individual holding a Certified General Accountant 
Member certificate and in good standing. 

: 


102 
The Association 


National: The General Accountants Association; 
Provincial: The Certified General Accountants Associa- 
tion, or; 


The Professional Corporation of Certified 
General Accountants of Quebec (Quebec 


only). 
103 The profession of accountancy. 
The Profession 
104 The auditor's report which accompanies audited 
Opinion financial statements to which a member lends his aame. 


105 Remarks accompanied by a disclaimer signed by, or 


identified with the accountant, which make it clear that 
he is not giving an opinion, where such remarks relate to 
unaudited financial statements. 


Accounteint’s Conments 


"OG Providing professional services to the public. 
Public Account.ng 


Duties to the Public 


A member: 


201 
Terms of Engagement 


Shall state clearly to his client the nature and scope of 
services to be rendered under the terms of his engage- 
ment. 


202 
Public Interest 


Shall safequard the interest of his client, employer and 
the general public. 

























203 
Breach of Trust 


Shall not breach the trust of a client or an employer. 


204 
Trust & Seperate 
Bank Account 


Shall, while holding funds or property in trust, keep the 
necessary records to show that the funds or property 
have been properly administered. 


205 
Expressing an Opinion 


Shall not express an opinion on a financial report unless 
he has performed an adequate audit. 


206 
Opinion on 
Financial Reports 


all issue an adverse opinion with reasons on any 
financial report whether for publication or not, if the 
report is prepared in a manner which might tend to be 
_misleading. 


207 
Known Omission 


Shall disclose in his auditor's report any materia! fact cr 
information known to him which is not disclosed in a 
inancial report, the omission of which would tend to 
make the financial report misleading. 


208 
Material Discrepancy 


Shall immediately disclose any material discrepancy that 
becomes known to him concerning a financial report on 
which ne has expressed an opinion, of rendered 
countant’s Comments. 


209 Shall give a denial of opinion with reasons on a financial 
Restrictions | report if his exceptions are sufficiently material to 
_A_ render his opinion contradictory and/or inconclusive. 


211 
Accountant’s Comments 


Shall, wher submitting an accountant’s comments with 
an unaudited financial statement, disclose on each page 
of such financial staternent that it has been predared 
without audit. 


212 Shall not lend his name to any comments and/or recom- 
Suliiciwenat Information mendations concerning financial reports unless he has 
J received all the information he requires to support. such 

comments and/or recommendations. 


213 Shall make full disclosure that he does not vouch for the 
Disclosure of Forecast reliability of forecasts contingent upon future trans- 
actions. 







214 Shall adhere to acknowledged standards of financial 
Acknowledged -reporting unless departure from these standards is fully 
Standards isclosed. 
215 Shall respect the right of any client, providing that his 
Right to Take fee is paid, to have access to the documents in any 
Cognizance record made by a member concerning his client, and to 
obtain copies of those documents. 
Confidential Information 
A member: 
301 Shall preserve the secrecy of confidential information 
Secrecy that becomes known to him in the practice of his profes- 
sion. 
302 Shall not divulge information concerning the business 
Disclosure affairs of his employer or client without their consent, 


unless required to do so by law. 


303 


Discussion 


304 
Infornsation Used for 
Personal Advantage 


401 
Conduct 


402 
Compatible Activities 


AN”? 
NUD 


Unlawful Actwity 


404 
Discredit 


405 


Procuremert of Business 





406 

(itiiee Ae COUNtiNg 

Roshi s 

407 

Criticism of Professional 
Colleagues 

408 


Legal Action Against 
Professional Colleague 


- 


409 
Discrimination 


410 
Specialization 


Shall not discuss with another person the business affairs 
of his employer or client without his employer's or 
client's consent. 


Shall not make use of confidential information relating 
to the business of his employer or client to directly or 
indirectly obtain a personal advantage, without his 
employer's or client's consent. 


Duties to the Profession 


. 


A member: 


‘Shall always be mindful of his duties and responsibilities 
‘oward the profession, and on all occasions stall act in a 
manner which will enhance the image of the profession. 


May engage in any profession, trade, industry, office or 
duty except where these undertakings are det: imental to 
the public good or to the standards of the profession. 


Shall not lend his name, himself, or his services to any 
activity which he knows, or which a reasonal:ly prudent 
person would believe to be, un:awful. 


Shall not lend himself knowingly to any practice, 
pronouncement or act which would be of «a nature to 
discredit the profession 


Shall not obtain business or a client through means 
detrimental to the profession. 





Shall report to his Association any situation of which he 
has sufficient personal knowledge and which he thinks 
may bs detrimental to the profession. 


— 


Shall not criticize another professional colleague without 
first submitting his criticism to such other colleague for 
explanation. The member thereafter shall inform such 
colleague as to the action he has taken with regards to 
the criticism. 


Shall, before entering into a legal action against another 
member, which might tend to bring the profession into 
disrepute, advise that member of his intention. He shall 
also give the Association as much notice as is possible of 
his intention, giving general details of the basis of the 
proposed action. 


Shall not discriminate against a person because of the 
race, colour, sex, age, religion, national extraction or 
social origin of such person. 


Shall not use the title of specialist. 


501 
Certificate Obtained 
Fraudulently 


502 
Admittance to 
Membership 


503 
Reputation 
504 


Insolvency 


505 
Pooresentation 
or Request 







601 
Integrity 


Loywir 4 
r. che Statement 


Duties to the Associatic:n 


A member: 


Shall notify the Association immedia ely when he is 
aware that a person has obtained certit cation by means 
of fraud or some other irregularity. 


Shall report to the Association a fact known to him, 
sufficient to prevent the admittance of any person 
whose membership may be detrimentai to the Associa- 
tion. 


Shall report a fact known to him which puts or seems to 
put in doubt the reputation of the Association. 


Shall immediately notify the Association if he makes an 
assignment in bankruptcy. 


Shall not initiate any representation or formulate any 
request to a public body or to a Government relating to 
the Association or the profession without the consent of 
the Association. This rule shall not apply to a member 
who is a civil servant or who is employed by the govern- 
ment of Canada, or by a province, and who is required 
to take part in such enactment, alteration, repeal or 
amendment by the terms of his employment. 


Duties to Members 
member: 


Shall notify the Association of any known material fact 
Which appears to put in doubt the integrity of a 
member. 


naii not make a public statement: 
(a) on the incompetence of another member of the 
Association; 


(b) detrimental to the reputation of another member of 
the Association. 





63 


Advancement 


604 


Soltcrtate in 


Shall not seek professional advancement through unfair 
means or conduct detrimental to another member of the 
Association. 


Shall not directly or indirectly solicit the clients or the 
position of another member. 


AC. 
vu 


Employment offer 


606 
Assistance to Students 


704 
Responsibi.ty 
and Control 


RO2 
Firm Name of a Sole 
Proprietorship 


703 
Firm Name of 
Partner vp 


sane 


Shall! inform a member of his intent to offer employ- 
ment to an employee of this member. This restriction 
does not apply if the employee applies to a member on 
his own initiative or in response to a public advertise- 
ment. 


Shall encourage and assist students in their professional 
development and in obtaining the experience and 
proficiency required for certification. 


Duties of 
Members in Public Practice 


A member: 


Shall personally undertake, or delegate to a member of 
the Association, the charge and management of each 
public practice office maintained by him or his partner- 
ship. 


Shall when practising his profession as a Certified 
General Accountant as a sole proprietor do so only 
under his own name or the name of his predecessor who 
had practised as a Certified General Accountant adding 
or not after his firm’s name “’& Co.” or a similar term. In 
the latter case, he shall make it clearly understood to the 
pubic that te is HOt Practising in Partnership with one 


or more persons. 


Shall, when practising in a partnership of Certified 
General Accountants, ensure that the firm name consists 
of one or more names of the partners, former partners or 
predecessors who had practised as Certified General 
Accountants with or without the addition of “& Co.” or 
similar term after the name. 


704 
Identification 


; 705 
Representing a Firm 


706 

Partners Who Are Not 
Members of the 
Association 


707 
Person Expelled 
or Suspended 


708 
Services by an 
Employee 


709 
Replacement 


710 
Personal Practice when an 
Employee 


1001 


CR cecal Chase 


“ 


1002 
Application 


Guam 


SEE OES ELLE ILI 


Shall not indicate by way %f a notation on letterhead, 
telephone listing, public advertisement or otherwise that 
he nas an otfice in an area where he is only represented 
by another member, who in addition carries on a 
practice under his own name or a firm name. 


Shall not indicate on his letterhead, telephone listing or 
elsewhere in his publicity that he maintains a branch of 
another firm of public accountants if he orily represents 
that firm. 


Shall practise in a partnership described as a firm of 
“Certified General Accountants’’ only if all the partners 
are members in good standing of the Association. 


Shall olstain through the Association, the facts concern- 
ing the expulsion or suspension before knowingly 
employing a person who has been expelled or who is 
under suspension from any accounting body. 


Shall not permit an employee to perform professional 
services which the member himself is not permitted to 
render. : 

Shall, before accepting an appointment in which he 
replac2s another professional accountant or firm, 
determine from such other person or firm whether there 
is any reason why such appointment should not be 
accepted. : 

Shall not undertake professional work tor his own 
accoun without the consent of his employer. 


Discipline 
A member: 


Shall be subject to disciplinary action for any otfence 
which constitutes a breach of professional conduct. 


Shall be subject to die play action only tA his 
Provincia! Association 


APPENDIX V - ENGINEERS 


THE PROFESSIONAL ENGINEERS ACT, R.S.O. 1970, c. 366 as am. 1972, c. 45 


ASSOCTATION 


3.—(1) The body politic and corporate known as the “As- 
sociation of Professional Engineers of the Province of Ontario” 
incorporated under The Professional Engineers Act, 19.22 is hereby 
continued, 


(2) All persons who were members of the Association on the Ist 
day of August, 1969 or who have been admitted as members since 
that day constitute the Association. 


(3) The objects of the Association are, | 


(a) to regulate the practice of professional engineering and 
to govern the profession in accordance with this Act, the 
regulations and the by-laws; 


(6) to establish and maintain standards of knowledge and 
skill among its members; and 


(c) to establish and maintain standards of professional 
ethics among its members, 


in order that the public interest may be served and protected. 
R.S.0. 1970, ¢. 366, s. 3 (1-3). 


(4) The head office of the Association shall be in The Munici- 
pality of Metropolitan Toronto. 1972, ¢. 45, s. 1. 


(5) The Association may purchase, acquire or take by gift, 
devise or bequest for the purposes of the Association and the 
furtherance of its objects, but for no other purposes or objects, 
any real or personal property, and may sell, mortgage, lease or 
otherwise dispose of anv such property. RS.O. 1970. ¢. 366, 
8. 3 (5). 


COUNCIL 


4.—(1) There shall be a council which shall consist of a 
president, a first vice-president, a second vice-president, an 
immediate past president, two elected councillors-at-large, ten 
elected regional councillors and five appointed councillors, al) of 
whom shall be members and residents of Ontario. 


(2) The president and the vice-presidents shal] have such 
qualifications as are prescribed by by-law and shall be elected 
annually by vote of the members. 


(3) One councillor-at-large shall be elected each vear for a 
two-year term by vote of the members. 


(4) There shall be elected from each of the five regions 
established and defined by by-law two regional councillors, one to 
be elected from each region each veur for a two-vear term by vote 


7.—(1) The council may make regulations respectirg any 
matter that is outside the scope of the power to pass by-laws 
specified in section 8 and, without limiting the generality of the 
foregoing, 


(a) prescribing the scope and conduct of examinat ons of 
candidates for registration; 

(6) preseribing the form of the summons referred to in 
subsection 10 of section 25; 

(c) respecting the practice and procedure for hearinjzs held 
under this Act; 

(d) defining ‘‘professional misconduct” for the purpose of 

‘this Act and the regulations; 


CAO TE 


(e) defining classes of specialists in the various fields of 
engineering; 

(f) prescribing the qualifications required of specialists or 
any class thereof; 


(g) providing for the designation of specialists upon ap- 
plication and examination or otherwise, for the suspen- 
sion or revocation of such designations, andar the 
regulation and prohibition of the use of terms, Utles or 
designations by professional engineers indicatiag spe- 
ciahzation in any field of engineering; 


(hk) regulating and prohibiting the use of terms, titles or 
designations by professional engineers in independent 
practice. 


(2) No regulation is effective, 


(a) until it has been submitted to the members for approval 
by means of a letter ballot returnable within thirty days 
after the mailing thereof and it has been approved by a 
majority of those voting within the prescribed tirne; and 


(6) untilit has been approved by the Lieutenant Governor 
in Counei’l,  RoSO. 1970, ¢. 366, s. 7 


@.—(1) The council shall prepare and publish from time to 
time a code of ethics containing standards of conduct designed for 
the protection of the public, which standards members and 
licensees must subseribe to and follow in the practice of profes- 
sional engineering. 


(2) Copies of the code of ethics shall be sent to the members 
and licensees and shall be available free of charge to members of 
the public who apply therefor. R.S.O. 1970, ¢. 366, s. 9. 


PARTNERSHIPS, CORPORATIONS 


2@.—(1) No partnership, association of persons or corpora- 
tion as such shall be a member or a licensee, or shall, except as 
authorized by this section, practise professional engi- 
neering. 


(2) A partnership, association of persons or corporation that 
holds a certificate of authorization may, in its own name, practise 
professional engineering, 


(a) if.one of its principal or customary functions is to engage 
in the practice of professional engineering: and 


(6) if the practice of professional engineering is done under 
the responsibility and supervision of a member of the 
partnership or assuciaiiou of persons, or of u director or 
full-time employee of the corporation, as the case may 
be, who, 

(i) isamember, or 

(ii) is a licensee, in which case the practice of profes- 
sional engineering shall be restricted to the work 
specified in the licence of the licensee. 


(3) A partnership, association of persons or corporation that 
desires a certificate of authorization shall submit to the registrar _ 
an application in the prescribed form containing, 


(a) the names and addresses of ali its partners, members, 
officers or directors, as the case may be; 


(6) the names of all its partners, members of associations of 
persons, directors of corporations, or full-time em- 
ployees of corporations, as the case may be, who are the 
members or licensees ‘who will be in charge of profession- 
al engineering on its behalf; 


(ec) from among the names specified under clause 6 the name 
or names of its official representative or representatives 
whose duty it is to ensure that this Act, and the 
regulations and the by-laws are comphed with by the 
partnership, the association of persons or the corpora- 
tion, as the case may be, 


and shall, whenever there is a change inthe particulars given in its 
application, give notice of the change to the registrar within 
thirty days after the effective date of the change. 


(4) If subsection 3 is comphed with, the registrar shall issue to 
the applicant a certificate of authorization. 


(5) Where the holder of a certificate of authorization ceases to 
have any official representative, the certificate is ipso facto 
revoked, and the partnership, association of persons or corpora- 
tion shall not practise professional engineering until a new 
certificate of authorization is issued, 


(6) Where the council finds that the holder of a certificate of 
authorization has failed to observe any of the provisions of this 
section or has been guilty of conduct that would, in the case of a 
member or licensee, have been professional misconduct, the 
council may reprimand the holder or suspend or revoke the 
certificate of authorization, — : 


(7) Sections 24, 25 and 26 apply mutatis mutandis to the refusal 
to issue 4 certificate of authorization and to “he revocation or 
suspension of a certificate of authorization. R.S.O. 1970, c. 366, 
$. 20 


HEARINGS, DISCIPLINS RY 


23.—(1) Subject to subsection 2, wher: the council finds that 
a person who is a member or licensee : guilty of professional 
misconduct or has obtained registration a a member or has been 
issued a licence by reason of misrepresentation by such person, 
the council may by order do one or more cf the following: 


1. Reprimand such person and, if considered proper, direct 
that the fact of the reprimand be recorded on the 
register. 


2. Suspend the membership or licence of such person for 
such time as the council considers proper and direct that 
the reinstatement of such membership or licence on the 
termination of such suspension be subject to such 
conditions, if any, as the council considers proper. 


3. Direct that the imposition of anv penalty be suspended 
or post poned for such period and upon such terms as the 
council considers proper and that at the end of such 
period and upon the compliance with such terms any 
penalty be remitted. 


4. Direct that the membership or licence of such person be 
cancelled and that the name of sch person be removed 
from the register. 


5. Direct that the decision of the council be published in 
detail or in summary in the «fficial journal of the 
Association or in such other ma:.ner or medium as the 
council considers appropriate in .ny particular case. 


6. Direct that, where it appears thi.i the proceedings were 
unwarranted, such costs as to t!2 council seem just be 
paid by the Association to the me :nber or licensee whose 
conduct was the subject of such j.roceedings. 


(2) The council shall not take any action under subsection 1 
uniess, 


(a) acomplaint under oath has been filed with the registrar 
and a copy thereof has been served on the person whose 
conduct is being investigated; 


(6) the person whose conduct is being investigated has been 
served with 4 notice of the time and place of the hearing; 


and 


(c) the council has heard evidence of or on behalf of the 
complainant and, if the person « hose conduct ts being 
investigated appears at the hearing and so requests, has 
heard his evidence or evidence on his behalf and has 
reached the decision that he is guilty. 


(3) Auy person presiding ata hearing may admeratster oaths to 
witnesses and require them to give evidence under oath. 


(4) If the person whose conduct is being itives‘igaicd fails to 
appear in answer to the notice at the time and place appointed, 
the hearing may be conducted in his absence. 


(5) Hearings shall be held in camera, but if the person whose 
conduct is being investigated requests otherwise by a notice in 
writing delivered to the registrar before the day fixed for the 
hearing, the council shall conduct the hearing in public or 
otherwise as it considers proper. 


(6) The council may adjourn any hearing at any time and from 
time to time. 


(7) A person whose conduct is being investigated, if present in 
person at the hearing, has the right to be represented by counsel or | 
agent, to adduce evidence and to make submissions, and any such ° 
person may be compelled to attend and give evidence in the 
manner provided in subsection 10, but such person shall be 
advised of his right to object to answer any question unde’ section 
9 of The Evidence Act and section 5 of the Canada Eridence Act. 


(8) The oral evidence submitted at a hearing shall be taken 
down in wr'ting or by any other method authorized by The 
Evidence Aci 


(9) The rules of evidence applicable in civil proceedings are 
applicable at hearings, but at a hearing members of the council 
may take notice of generally recognized technical or scientific 
facts or opinions within the specialized knowledge of members of 
the council if the person whose conduct is being investigated has 
been informed before or during the hearing of any such matters 
noticed and he has been given an opportunity to contest the 
material so noticed. 


(10) The president, a vice-president, the immediate past presi- 
dent or the registrar may. and the registrar upon application of a 
person whose conduct is being investigated shall, issue a summons 
in the form prescribed by regulation, commanding the attendance 
and examination of any person as 4 witness, and the production of 
any document the production of which could be compelled at the 
trial of an action, to appear before the council at the time and 
place mentioned in the summons and stating that failure to obey 
the summons will render the person liable to imprisonment on an 
application to the Supreme Court. but the person whose attend- 
ance i required is entitled to the like conduct money and 


a raevaes 


payment for expenses and Joss of time as upon attendance as a 
withers ata (rial in the Supreme Court 


(U1) If any person, 


(4) on being duly summoned to appear as a witness makes 
default in attending, or 


(6) being in attendance as a witness refuses to take an oath 
legally required to be taken, or to produce any docu- 
ment in his power or control legally required to be 
produced by him, or to answer any question which he ts 
legally required to answer; or 


(c) does any other thing which would, if the council had 
been a court of law having power to commit for con- 
tempt, have been contempt of that court, 


the person presiding at the hearing may certify the offence of that 
person under his hand to the Supreme Court and the court may 
thereupon inquire into the alleged offence and after hearing any 
witnesses who may be produced against or on behalf of the person 
charged with the offence, and after hearing any statements that 
may be offered in defence, punish or take steps for the punishment 
of that person in the like manner as if he had been guilty of 
contempt of court. 


(12) At a hearing the complainant and the person whose 
conduct is being investigated have the right to examine the 
witnesses called by them respectively, and to cross-examine the 
witnesses opposed in interest. 


(13) The decision taken after a hearing shall be in writing and 
shall contain or be accompanied by the reasons for the decision in 
which are set out the findings of fact and the conclusions of law, if 
any, based thereon, and a copy of the decision and the reasons 
therefor, together with a notice to the person whose conduct is 
being investigated of his right of appeal, shall be served upon him 
within thirty days after the date of the decision. 


(14) A record shall be compiled for every hearing consisting of 
the complaint and the notice referred to in subsection 2, any 
interinediate rulings or orders made in the course of the proceed- 
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prepared, such documentary evidence and things as were received 
in ev.dence and the decision and the reasons therefor, provided 
that documents and things received in evidence may be released 
te thy persons tendering them wher all appeals have been finally 
disposed of or the right to appeal has terminated. 


(15) Any document required to be served under this Act upon 
a person whose conduct uw being investigated shall be served 
perscoally upon him, but where it appears that service cannot be 
effec od personally, the document may be served by mailing a 
copy therevi in a regi<iered letter addressed to him at his last 
known resid) nee or off 0 address us shown by the records of the 
Association, and servie> shall be effected not less than ten days 
before the d.:te of the tearing or the eveni or thing required to be 
done, as the vase may be, and proof by affidavit of the service 1s 
sufficient. 


(16) Where a member or licensee has been suspended from 
practising under this section, he may, upon payment of all fees 
and other costs owing by him to the Association, apply to the 
council to be reinstated as a member or licensee, as the case may 
be, and the council] may terminate the suspension of such member 
or licensee upon such terms as it considers proper. 


(17) A person whose membership or licence has been cancelled 
under this section may apply to the council for membership or for 
a licence, as the case may be, and the council shall, subject to 
subsection 18, hear the application and make such order as it 


considers proper and may include as a term of anv such order such 
conditions as the council considers proper to be fulfilled before the 
applicant is admitted to membership or granted a licence or to be 
observed by such member or licensee thereafter. 


(18) Except with the consent of the council, no application 
under subsection 17 shail be heard before the expiry of two vears 
from the date of the cancellation of membership or licence or the 
date of the final disposition of any appeal. 


(19) Upon a hearing for admission to membership or for the 
granting of a licence under subsection 17, the council shall follow. 
in so far as practicable, the procedure provided for in the case of a 
complaint under this section, and a former member or licensee has 
the same right of appeal from an order made by the council under 
subsection 17 as is provided in section 26. 


(20) The council may appoint a committee to act for and on its 
behalf composed of not fewer than five members of the council, 
one of whom shall be the president, a vice-president or the 
immediate past president, and may delegate to the committee all 
or any of its powers and duties under Chis section upon such terms 
and conditions if any as the council considers nroner, and 9 
decision or order of the committee is the decision or order of the 
council. 


(21) Except in the case of professional misconduct constituting 
incompetence on the part of the person whose conduct: was 
investigated. the suspension or cancellation of the membership ot 
licence of a person whese conduct was investigated under this 
section does not become effective untilany appeal has teen finally 
disposed of or the right of appeal has termunated RSG 170, 
c. 3, s. 25. 


OPPENCEIS 


27.—(1) Every person, other than a member or a licensee, 
who, 


(a) takes and uses orally or otherwise the title “Professional 
Engineer” or ‘Registered Professional Engineer” or 
uses any addition to or abbreviation of either such atl:s, 
or any word, name or designation that will lead to the 
behef that he is a professional engineer, a member 07 a 
licensee or, except as permitted by section 2, uses tue 
title or designation “engineer” in such a manner as will 
lead 1. the belief that he is a professional engineer, a 
meni -rora heensee: 

(b) adver uses, holds himself out oreonduets himself in any 
way ou: by any means as a member or a licensee; or 


(ce) engiges in the practice of professional engineering, 


is guilty of an o:fence. 


(3) Where a partnership, association of persons or corporation 
that has no subsisting certificate of authorization, 

(2) practices professional enyineering; 

(b) uses ordly or otherwise any name, title, deseription or 
designation that will lead to the behef that it is entitled 
to practice professional engineering; or 

(c) advertises, holds itself cut or conducts itself in any way 
or in such manner as to lead to the belief that it is 
entitled to practise professional engineering. 


every member of the partnership, every member of the associa- 
tion or persons, or the corporation and every director thereof, is 
guilty of an offence. 


(4) Where a partnership, association of persons or corporation 
that has a subswiing certificate of authorization practises profes- 
siona! engineeriit in contravention of this Act, every member of 
the partnership, every member of the association of persons, or 
the corporation sad every director thereof, is guilty of an offence. 


(9) Every person, member of a partnership, member of an 
association of persons, and every corporation and director 
thereof, who is guilty of an offence under this section is on sum- 
mary conviction liable to a fine of not more than $1,000 
or to imprisonment fer a term of not more than six months, or to 
both. 


(6) No proceedings shall be commenced for a contravention of 
any of the provisions of this section after two \ears from the date 
of the commussien of such contravention RS 6 bev e 366, 
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ASSOCIATION OF PROFESSIONAL ENGINEERS, BY<LAWS, REGULATRONS AND C@PE OF ETHIC: 


4. bor the purposes of the Act and the regulations, “professional misconduct” 
means, 

(a) gross negligence, 

(b) intamous, disgraceful or mmproper conduct in a professional respect, including 
any violation of the code of ethics prepared and published by the council 
pursuant to section 9 of the Act; ; 

(co) incompetence: 

(d) conviction of a serious criminal offence by a court of competent junsdiction; 

(e) continued breach of the regulations or by-laws of the Association. O. Reg. 
449/69. 5. 8. 

9. Vor the purposes of section 8, 

(a) “gross negligence” means any act or omission in the carrying out of work of a 
professional engineer that shows a reckless or deliberate disregard of or indif- 
ference to the rights or safety of others, 

(b) “incompetence” means lack of adequate knowledge of, or continued neglect 
or failure to exercise the ordinary skills of a professional engineer, 

(c) “senous criminal offence” means 
(1) any act committed in Canada that ts pumshable on indictment under the 

Cruminab Code (Canada), and 
(ii) any act that if committed in Canada would be punishable on indictment 
under the Criminal Code (Canada), 
but does not include any political offence committed outside Canada or any 
offence that does not aftect the fitness of a professional engineer to practice 
his profession. O. Reg. 449/69, s. 9. 


PRACTICE AND PROCEDURE FOR HEARINGS 


10. Contents of Complaints and Particulars. 

(1) Every complaint filed under the provisions of subsection 2 of section 25 of 
the Act shall, ; 

(a) contain a concise statement of the facts relevant to the complaint; 

(b) if professional misconduct is alleged, specify the applicable clauses of sec- 
tions 8 and 9 of Regulation 691 of Revised Regulations of Ontario, 1970 
and any section of the Code of Ethics rshed upon by the complainant; 

(c) if misrepresentation is alleged, specify the respect n which the complaint 
is made; 

(d) be divided into consecutively numbered paragraphs, each of which shall 
be confined as nearly as may be to a separate and distinct portion of the 
subject matter of the complaint; 

(e) be endorsed with the name and addies; of the complainant or the com- 
plainant’s solicitor to whom communicitions may be sent. O. Reg. 111/ 
Tale Sees 

(2) The person whose conduct is being investigated may by a demand for particu- 
lars served upon the complainant and the registrar require the complainant to 
deliver such further and better particulars cf the the complaint as may be set 
forth in the demand for particulars. O. Reg. 111/71, s. 2. 

(3) If the complainant has not served a reply to the demand for particulars served 
under section 2 not less than ten days prior to the date of the hearing, the 
person whose conduct is being investigated may apply at the commencement 
of the hearing for directions for particulars, O Reg. 111/71,s. 3. 

(4) Upon any application pursuant to section 3 or upon its own motion, the 
council may dismiss the complaint for lack of particularity or may direct the 
complainant to furnish such further and better particul.rs as in the opinion of 
the council may be required for the purposes of the hearing and may adjourn 
the hearing until such time as such particulars are delivered. O. Reg 111/71, s. 4. 

(5) If the complainant fails to comply with a direction for further and better 
particulars, the person whose conduct is being investigated may, after giving 


proper’ notice to the complainant, apply to the 
council for the dismissal of the complaint 
aya is tenim. 0. Rey. Lt / 71.) Sanoe 

(6) Particulars delivered pursuant to a demand for 
particulars under section 2 or a direction of 
the council under section 4 shall form part of 
the complaint and shall be included in the 
record of the hearing.'0. Reg. 111/71, s. 6. 


COMMITTEES 


82. The council shall appoint each year the following standing committees: 


(a) Executive; 

(b) Legislation; 

(c) Practice and Ethics; 

(d) Professional Development; 

(e) Consulting Practice; 

(f) Communications; 

(g) Employee-Engineers. 

The council may also from time to time appoint such other committees consisting 
of members of the council or members of the Association as the council considers 
desirable to assist it in the management of the affairs of the Association. 


83. (1) The president is ex officio a member of all committees. 

(2) The vice-presidents and immediate past president are ex officio members of 
the standing committees. 

(3) The first vice-president shall be the chairman of the Executive Committee. 

(4) Subject to the provisions of the Act, the regulations and the by-laws, each 
committee shall select its own chairman and shall determine the manner in 
which meetings of the committee shall be convened and the procedure at 
meetings. 

84. In addition to the members provided for in section 83, the standing committees 
shall be constituted as follows: 

(a) the Executive Committee, of one regional councillor from each region, and 
one Councillor-at-large; 

(h) the Legislation Committee, of two members of the council and three or more 
members of the Association appointed by the council; 

(c) the Practice and Ethics Committee, of two members of the council and three 
or more members of the Association appointed by the council; 

(d) the Professional Development Committee, of two members of the council, 
and three or more members of the Association appointed by the council; 

(e) the Consulting Practice Committee, of one member of the council and four or 
more members of the Association appointed by the council; 

(f) the Communications Committee, of one member of the council, and four or 
more members of the Association appointed by the council; 

(g) the Employee-Engineers Committee, of one member of the council and four 
or more members of the Association appointed by the council. 

87. The Practice and Ethics Committee shally, 

(a) advise the council on all matters Se ml tn with the practice 
and ethics of the profession, is 

(b) provide for informal investigation aloany and all complaintgagterred to at or 
of any matter which at considers hkely to a'tect the aio Yeachise of the 
Protesston, ait 

(c) provide to the council or to members advice, assistance and interpretation in 
matters relating to differences, misunderstandings and alleged breaches of the 
code of ethics, and ay. 

(d) authorize the issuing of lettezs of Warning. correction, advice or admonition, 
with the objective of foresYalling or preventing actions or practices which 
might lead to formal complaints. ; 

CODE OF ETHICS 
GENERAL 


A professional engineer owes certian dates to the publig to hus eriphoycrs, tar bis 

chents, to other members of his profession, and to himoself, and shall act at all 

times with: 

(a) fairness and loyally to lus associutes, employers, chents, subordinates and 
employees, 

(b) fidelity to pubhe needs; and 

(c) devotion to high ideals of personal honour and professional integrity. 


DUTY OF PROFESSIONAL ENGINEER TO THE PUBLIC 


BR 


A professional engineer shall: 
(a) regard his duty to public welfare as paramount; 


(b) endeavour at all times to enhance the public regard for his protessian by 
extending the public Knowledge thereof and discouraging untrue, unfair or 
exaprerated statements with respect to professional eng neering, 

(c) not give Opinions oF Make vigicinenis On Pluiessional engineering projects of 
public interest that are inspired or paid for by private interests unless he 
clearly discloses on whose behalf he is giving the opimons or making the 
<tatements. 


(d) 


(e) 


(f) 


(g) 


eS. 


not express publicly, or while he is serving as a witness before a court, 
commission or other tribunal, opinions on professional engineering matters 
that are not founded on adequate knowledge and honest convicuion, 

make effective provisions for the safety of life and health of a person who 
may be affected by the work for which he is responsible; and at all times shall 
act to correct or report any situation which he feels may endanger the si fety 
or the welfare of the public; 

make effective provision for meeting lawful standards, rules, or regulations 
relating to environmental control and protection, in connection with any 
work being undertuken by him or under his responsibility, and 

sign or seal only those plans, specifications and reports actually made by him 
or under his personal supervision and direction, 


DUTY OF PROFESSIONAL ENGINEER TO EMPLOYER 
3. A professional engineer shall, 


(a) 


(b) 


(c) 


— (d) 


(ce) 
—Af) 


actin professional engineering inatters for cach employer as a faithful agent 
or trustee and shall regard as confidential any information obtained by him as 
to the business affairs, technical methods or processes of an employer and 
avoid or disclose any conflict of interest wiich might influence his actions or 
judgement; 

present clearly to his employers the consequences to be expected from any 
deviations proposed in the work if his prcefessional engineering judgement is 
overruled by non-technical authority in cases where he is responsible for the 
technical adequacy of professior al engineering work; 

have no interest, direct or indirect, in anv materials, supplies or equipment 
used by his employer or in any persons or firms receiving contracts frora his 
employer unless he informs his employer in advance of the nature of the 
interest; 

not tender on competitive work upon which he may he acting as a 
professional engineer unless he f rst advises his employer. 

not act as consulting engineer in respect of any work upon which he may be 
the contractor unless he first advises his employer; and 

not accept compensation, financial or othe wise, for a particular service, from 
more than one person except with the tull «knowledge of all interested parties. 


DUTY OF PROFESSIONAL ENGINEER 
IN INDEPENDENT PRACTICE FO CLIENT ' 
4 A professional engineer in private practice, mn addition to all other sections, shail: 


(a) 


(b) 


(c) 


(d) 


(e) 


disclose immediately any interest, direct or indirect, which might in any way 
be construed as prejudicial to his protessional judgement in rendering service 
to bas chent, 

if he oan employee-cnpgineer and is contracting io his own name to perform 
professional engineenng work for other than his employer, provide his chent 
with a written statement of the nature of his status as an employee and the 
attendant limitations on his services to the chent. In addition he shall sutisty 
himself that such work wall not conthiet with his duty to his employer, 

carry out his work ain full comphance with the appropriate Performance 
Standards for Professional Practice as may be published froim tine to time by 
the Assovistion of Professional Engineers of Ontario, 

carry out his work in accordance with applicable statutes, regulations, 
stundurds, codes, and by-laws; and 

co-operate as necessary in working with such other professionals as may be 
engaged on a project. 


DUTY OF PROLESSIONAL ENGINEER TO OTHER PROFESSIONAL ENGINEERS 
5. A professional engineer shall: 


(a) 


(b) 


(c) 
(d) 


(e) 


(t) 


conduct himself towards other professional engineers with courtesy and good 
faith, 

not accept any engagement to review the work of another protessional 
engineer for the same employer except with the knowledge of that engineer, 
or except where the connection of that engineer with the work has been 
terminated, 

not maliciously injure the reputation or business of another professional 
eng neer. } 

not attempt to gain an advantuge over other members of hs protession by 
Paying or accepting a commission in securing professional engineering work: 
not advertise in a misleading manner or in a manner injurious to the dignity 
of his profession, but shall seek to advertise by establishing a well-merited 
reputation for personal capability, and 


give proper credit’ for engineering work, giphold the pring ubeegf adequate 
compensation for engineenrg ork ten oes vee Prolessona 
Tee STOTT OTT associates and subordini tes; and extend 
the effectiveness of the profession through the interchange of engineering 
information and experience. 


DUTY OF PROFESSIONAL ENGINEER TO HIMSELF 
6. A protessional engineer shall: 


(iu) 


(b) 


maintain the honour and integrity of his profession and without fear or 
favour expose before the proper tribunals unprofessionil or dishonest 
conduct by any other members of the profession; aid 

undertake only such work as he is comperent to perform by virtue of his 
training and experience, and shall, where advisable, retain and co-operate with 
other professional engineers or specialists. 
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ONTARIO ASSOCIATION OF ARCHITECTS, THE ARCHITECTS ACT 1970 R.S.0. c. 27 


10.—(1) The Board may make regulations, 


(d) for keeping a register of members of the Association and 
for issuing certificates of membership under the seal of 
the Association and calling in such certificates where 
membership lapses or is cancelled or suspended; 


(f) providing for the discipline and control of members of 
the Association, including provision for the signing or 
sealing of drawings and specifications prepared by 
members of the Association; 


(k) generally for the better carrying out of the powers 
vested in the Board. 


(2) Subjeet to the approval of the Lieutenant Governor in 
Council, the Board may make regulations, 


(a) providing for the investigation of any complaint that a 
member of the Association has been guilty of miscon- 
duct or incompetence, so as to render it desirable in the 
public interest that his membership be suspended or 
cancelled; 


(6) providing for the cancellation or suspension of the 
membership of any person found -by the Board to be 
guilty of miseonduct or incompetence and for the 
publication in the public press of notice of such caneella- 
tion or suspension and the reasons therefor; 


(c) providing the terms and conditions on which a member 
whose membership has been cancelled may in a proper 
case be restored to membership. 


(3) A copy of every regulation made under this section shall be 
furnished to every member of the Association. KR.S.O. 1960, 
c. 20, s. 12, amended. 


11. The Council may pass by-laws, 


(b) instituting and furnishing means :ind facilities for the 
promotion of knowledge, proficienvy and a high stand- 
ard of ethics in all things relating to the practice of 
architecture; 


at . Fp 


(hk) generally for carrying out the objects of the Association 
in all matters other than those referred to in seetion 10, 
all of which are reserved for regulation by the 
Board. R.S.0. 1960, ¢. 20, s. 13. 


13. It is the duty of each member of the Council to bring 
before it allecomplaints of misconduct or incompetence on the part 
of anv member of the Association that may be brought to his 
attention and it is the duty of the Council to bring before the 
Board all such cases that in its opinion should be dealt with by the 
Board, but nothing herein prevents anvone from bringing before 
the Board any complaints of misconduct or incompetence on the 
part of any member of the Association. R.S.O. 1960, c. 20,s. 15. 


16.—(1) Every person who, not being a member of the 
Association, or who, having been a member, has had his member- 
ship cancelled or is under suspension, or who, not being licensed 
under section 6, applies to himself the term ‘‘architect”’ alone or in 
combination with any other term, or who holds himself out as an 
architect, is guilty of an offence aid on sutatiary conviction ts 
hable toa fine of not more than S100 for a first offenee and toa fine 
of not less than $300 and not more than $500 or to imprisonment 
for a term of not more than three months, or to both, for any 
subsequent offence. 


17. In the investigation of a complaint against a member of 
the Association, the Board has all the powers that may be 
conferred on a commissioner under The Public Inquiries 
Act. R.S.O. 1960, c. 20, s. 19. 


19.—(1) Anyone whose membership has been suspended or 
cancelled may, within fifteen days after the date of the order of 
suspension or cancellation, appeal to the Court of Appeal from 
such order, and the practice and procedure in such appeal shall be 
Lhe same as upon an appeal from the judgment of a judge of the 
Supreme Court presiding at a trial and the Court of Appeal has 
power to confirm, vary, vacate or set aside such order or to make 
such other order as it considers just, and to make an order tor 
payment of the costs of the appeal and there shall be no further or 
other appeal. 


(2) Pending an appeal, the person whose membership is sus- 
pended or cancelled may continue to practise, but, unless the 
order of suspension or eancellation is set aside, he shall not 
practise after the appeal has been disposed of, except that, in the 
case of suspension, he may practise upon and after the expiry of 
ihe period of suspension. R.S.O. 1960, ¢. 20, s. 21, 
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ONTARIO ASSOCIATION OF ARCHITECTS, BY-LAWS 


COMMITTEES 


The Council may appoint such standing and special committees as it may 
consider necessary and assign duties, and responsibilities, membership and 
term of office therein as it deems fit. 
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ONTARIO ASSOCIATION OF ARCHITECTS, REGULATIONS OF THE REGISTRATION BOARD 


Firm Practice 


33 (c) A member shall not continue to engage in the practice of architecture in partnership 


35. 


38. 


40. 


61. 


62. 


63. 


with a person whose membership has b2en cancelled or whose membership is under 
suspension. 


Professional Conduct 
A member shall adhere to The Architects Act, R.S.O. 1970 Chapter 27 and the Regulations 
and By-laws thereunder. 
A member shall not be a party to any attempt to evade, circumvent or commit a breach of 
the provisions of The Architects Act, or of the Regulations; a member shall not enter 
into any arrangement by which anyone not a member may be enabled either directly or 
indirectly to practise architecture in Ontario. ) 


A member shall not make use of services off2red by manufacturers, suppliers of building 
materials, appliances and equipment, or cottractors, which may be accompanied by an 
obligation detrimental to the best interest of his cli2nt. 


A rember shall represent truthfully to the public his prospective client and employer his 
qualifications and capabilities to perform services, and shall not continue in practice if, 
due to illness or disability, he is prevented from exercising his professional abilities and 
judgment. 
A member shall hold in confidence all confidential information given to him by his client or 
employer. 


A member shall reply promptly to any letter received from the secretary relating to the 
piviessional conduct of such member. 


A member shall not injure, falsely or maliciously, the professional reputazion, prospects or 
practice of another member. 


A member stall not use self laudatory, exaggerated or misleading publicity but may present 
factual material, vorball, o: visuuliy, which Gignifies the prulession or advances public 
knowlidae of the architect's function in society. 


A member shall perform with reasonable skill and qood judgment professional services 
requiring the application of the art and science of architecture in the design, erection and 
completion of buildings in their entirety, and shall not knowingly contravene or attempt to 
contravene applicable building laws and regulations. 


‘ Complaints 

At its discretion, the Board may suspend or cancel the membership of any member or 

licensee whom it finds guilty of misconduct or incompetence such as to render it desirable 

in the public interest that he should be so dealt with. 

The Board shall not take any such action until after a complaint, setting forth the alleged 

NisctiGuct oF incompetence and giving reasonavie particulars, has been niade under oath 

and tiled with the secretary of the Board. 

(a) When a complaint is received, the secretary or the chairman or vice-chairman shall, 
within seven days thereafter, call a meeting of the Board to consider and act uj2on the 
Cuilipiaifil. 

(b) The meeting shall be held not earlier than fourteen days and not later than twenty- 
one days after the day on which the complaint was received. 

(c) The meeting may be adjourned from time to time. 


65. 


67. 


69. 


ame sh 


(a) Notice of the meeting, with a copy of the complaint, shall be sent by registered mail 
to each member of the Board, to the member complained of, at his address shown 
in the register, and to the person making the complaint. 

(b) The notice to the person making the complaint shall state that Ke may bring witnesses 
to substantiate his complaint and that, if he fails to attend the meeting, the matter may 
be dealt with in his absence. 


The notice to the member complained of shall state that he will have an opportunity of 
Suunmuiiy Gewence and calling witnesses in his defence at the meécting and of cxamining 
Opposing witnesses, and the notice to him shall state that, if he fails to attend, the Board 
may, in his absence, suspend or cancel his membership. 


The member and any person complaining may be represented by counsel at the hearing 
of the complaint and the Board may call in a solicitor or a counsel for assistance and 
advice. 


The Board may cause notice of any order of cancellation or suspension to be published in 
the public press and the reason therefor. 


These regulations shall not limit the powers of the Board to apply sanctions for miscon- 
duct not specifically described. 


PROPOSED NEW ARCHITECTS ACT 


BOARD 


10.-(1) ne Registration Board of the Association is 


continued and, subject to the vrovisions of this 


Act and the requlations, shall govern the admission of 


DELcsONS LOW Le association. che: right Or yorsons to 


continue as members of the Association and to engage in 


the practice of architecture in Ontario and the discipline 


of members, and the Board shall consicer the manner in 


which the members are discharging their professional 


responsibilities to the public. New. 


(2) The Board shall be composed of, 


(a) 


One member of the Association ta be 
appointed by each university, college 
Or other body ain’ Ontarze thatmissby 
law authorized to grant degrees in 
architecture and that establishes ana 
maintains to the satisfaction of the 
Board a faculty, school or department 
OfParchi tecture, .- provided that, im -no 


event shall the number of such appointees 


exceed two and if there be more than two 
such universities, colleges or other 
bodies ‘in Ontario then such universities, 
colleges or other bodies shall make their 
appointment in rotation as determined hy 
the Bodrrd’ and each menbt rho tre Board 
appointed under this clause shaJ1] hold 
OLTxrce Tord “perion Of three ycars Grom 
fhe dst day of danuary tollowing tis 
appointnent ; 


One "person Wie 1s “ahs eiste © lave solicitor 
Steet Vonsy lone vears standing at time Par 
Of Ontar70 CoO be apporiteca py aie iieutenant 


One 


Governor ankcCoune lly te"hOlav oui Cem Ol ma 
period of three years from the lst dey of 
January following his appointmoat; 

(c) a member of the publie at larde ta be 

aa appointed by the Licutenant Governor in 
Ganncs1ge vo, Hola soi oe far a per Loge an 
three vears [rom the lst day of Sanuary 
following his appointment; 

(a) five members to be elected in accorcance 
with the ‘bylaws to hold offict for three 
yeers: Crom the lst day of January following 
their election; and 


(ce) the immediate past chairman of the Board 
er of ficio, if he immediate past chairman 


is not sppoLnitved or. Cleckcd to tna boar. 
R.S20619/0,.072.0.5 8.1L) amended. 


(3) Any member of the Board not otherwise disqualified 
% 

is eligible for eae or re-election at’ the 
expiration of his term, but a member of the Council 
elected to the Board shall resign his seat on the Cuouncrl 
before taking his seat on the Board, and a member of the 
Board, while in office, rane: eligible for election to 
the Councils, 5iR.S.0.197.0,,¢.4.2755.8(2). : 

(4) An elected member of the Board who has served 
two consecutive three-year terms is not eligikle for 
re-election at the next succeeding election unless 
immediately prior to the end of his second consecutive 
term he was the chairman or vice-chairman of the Board. 

(5) No elected member of the Board shall held office 
consecutively as a member of the Board for more than 


three three-year terms. 
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(G) io person shall be appointed orc Eich gat to the 
Board unless he is a Canadian citizen and no person 
shall continue to hold suchnoffice athe Geases to be 
a Canadjan citizen. New. 

(7) Every vacancy on the Rowrd caused by the death, 
resignation be incapacity to act of any member of the 
Board, i€ such member was appointed under clause a of 
subsection 2, shall be filled by the university, college 
or other body that appointed the dead, resigned or 
incapacitated member, and if such member was appointed 
Midge mi CimNsSesoLOre clon subsect 1onw2;. shall ibe (fitlediby 
the Lieutenant Governor in Council, and if such member 
was elected under clause d of subsection 2, shall be 
filled by an election held for that purpose and a member 
of the Board appointed or elected to fill such a vacancy 
shall hold office only until the expiration of the term 
of the member so dead, resigned or incapacitated. 
R.S.0.1970,¢c.27,8.8(3),amended. 

(8) The administrative costs. and expenses incurred by 
the Board shall be borne and peid by the Council from 


the funds of the Association. ReosOsd IOC i27,5. 12, part, 


amenced. 


ver 


DISCIPLIN: 
16.-(1) No disciplinary action under section 17 or 
18 shall be taken wnless, 


(a) a complaint under oath has been filed in 
the office of the scaratary off the Board 
and a cony thereof has been served on the 
member, pernit-holcer or Licensee whose 
conduct is heing investigated; 

(b) the member, permit-holder or licensee whose 
conduct is being investigated hes been served 
at least ten days before the date of the 
hearing with a notice of the time and place 
of the hearing; and 


(c) the Board has held a hearing, Hus heard | 
evidence of or on behalf of the complainant 
and, if the member, permit-—holder or licensee 
whose conduct is being investigated appears 
at the hearing and so requests, has heard his 
evidence and any evidence on his behalf and 
has, reached, the, decision, that,he is guiley.;. 
New. : 


(2) Notwithstanding anything in The Statutory Powers 
Procedure Act, 1971, hearings shall be held in camera, 
but if the member, permit-holder or licensee whose conduct 
is being investigated requests otherwise by a notice jin 
writing delivered to the secretary of the RPoard before 
the day fixed for the hearing, the Board may conduct the 
hearing in public or otherwise as it considers proper. 

(3) The findings ’of fact of the Board pursvant to 
a hearing sholl be based exclusively on cvidence admissible 


or matters that may be noticed under sert ing an 1G 


| 


OF Ti Brett tars Powe rel Cas eae Ger 


oe 


(4) There shall be a complaints committee of the 


Assoolatvoen wnose membors shell be appointed by the 


Ooms 


Board but who shall not be members of the Board and the 
complaints conmittce shall, providing clause a of 
subsection 1 is complied with, or may, if. it sees fit, 
make preliminary investigations and give initial consideration 
to complaints regarding the professional conduct of meinbers, 
permit-holders and licensees and shall make a recommendation 
to the Board in each case as to whether or not the case is 
a proper one for a hearing by the Board. 

(5) Members of the Board holding a hearing shall not. 
nave taken part before the hearing in any investigation of 
the subject-matter of the hearing and aed not communicate 
aixectly or indirectly in relation to the subject-matter 
of the hearing with any person or with any party or his 
representative other than as members of the Roard considering 
the referral of the matter to ox from the complaints 
comnittee except upon notice to and opportunity for all 
parties to participate, but the Board inay seek legal advice ° 
from an adviser independent from the parties and tee Gen 
case the nature of the advice shall be made known to the 
Pelties in order that they may make submissions as to the 
law. 

(G) No member of the Board shall participate ina 
Gecision of the Board pursuant to a hearing unless he 
was present throughout the hearing and heard the 
evidence and argument cf the parties and, except with 


the consent of the parties, no decision of the Board 
shall be given unless all members go present participate 


in the decision. 
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(7) The oral evidence taken before the Board at a 
hearing shall be recorded and,” if so requited copies 
or a, transcript thereof shall be furnished upon ene 
same terms as in the Supreme Court. 

(8) The member, permit—-holder or licensce whose con- 
duct is being investigated and the Association and such 
other persons as the Board may specify are parties to 

% 
proceedings before the Board under this section. 

(9) At a hearing, the conplainant and the member, — 
permit-holder or licensee whose conduct is being investi- 
gated have the right to exauine the witnesses called by 
them respectively and to Bh P blade the witnesses _ 
opposed in interest, including the deponent of an 
affidavit or statutory Becta ratiennenen tree in evidence. 

(10) A member, permit-holder or licensee whose conduct 
is being investigated who is a party to a hearing shall 
be afforded an opportunity to examine before the hearing 
any written or documentary evidence that will be produced 
Or any report the contents of which will be given in 
evidence at the hearing. 

(11) Documents and things put in evidence at the 
hearing shall, upon the request of the person who 
produced them, be releascd to him by the Board within 
a rcasonable time after the matter in issue has Been 


finally determincd. 


(62) Pace oe where otherwise provided, any notice, order, 
Gecision, reasons for dccision or other document required 
by this Act to be served may be served "personally or by 
registered mail addressed to the person to whom notice is 
to bejgaven at hisidlatest address appearing in the records 
of the Association and, where rotice is served by registered 
mail, the service shall be deemed to have been made on the 
fifth day after the day of mailing unless the person to 
whom notice is given establishes that he did not, acting 
in good faith, through absence, accident, illness or other 
cause beyond his control receive the notice until a later 


date. 


* 


17. Where the Board, after a hearing, finds that a 
membeiw, pexrmit-holder or licensee is guilty of professional 
misconduct. or has obtained registration cs u merisex or has 
been issued a permit or a licence by reeson of misrepre- 
sentation by such member, permit-holccr, licensce or a 
director of the licensee, the Board may hy order cdo one 
or more, of the following? 


1. Reprimand such memoe., permit-holder or 
licensee. 
2.evenend wid they Gignts sand Oris leaes 


aS a member, ynermit~holder or licensee 
of such member, permit-holder or licensee 


FOr such Lime as the Board, d2rects, in the 
ercersand careot that the Weswnstatement “of 
such membershin, permit or licence on the 
termination of the suspension he subject to 
Such concitions, "1h "any7 eas tthe Boara 
considers proper. 
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3. Cancel the membership, permit or licence of 
such member, permit-holder or licensee and 
Girect that the nrme of such member, permit- 
holder or licensec be struck off the register. 


4. Direct that the order of the Board be 
published in detaii or in summary in such 
manner or medium as the Board considers 
appropriate in any particular case. 

New. 

18. If a wember or nermit-holder has been found 
pursnenk, to any Act to Le wontally incompetcencvor 
mentally ill, or has been found after Gue inquiry by the 
Board incapable of enyaging in the practice of architec 
ture by reason of age, physical or mental illness including 
addiction to alcohol or a drug or any other cause, the 
Board may by order limit or suspend his riachts and 
privileges as a member or pnermit-holder for such time 
and on such terms as it considers proper in the circum- 


stances. New. ; ‘% 


S eeemnmmaeened 


20. Where it appears that disciplinory proceedings 
against a member were unwarranted, the Board may order 
that suchcocsts: agit sneer just be. paid, bys the 
Association to the member whose conduct was the subject 


of the proceedings. New. 


=O 


213 (1) An appli cink, mMciLer) percatsioladr or. License 
aqainst whom an order or decision has been mde by the 
Doane under section 1193, I, 15,17) 18 or 19 may appeal 
from the order or decision to the Suprome Court in accordance 
with the rules of court. 

(2) Upon the written request of uny person cntitled to 
appeal, the secretary of the Board shall furnish such person 
with a certified copy of all procecdings, evidence, reports, 
orders and papers received as evidence in Gealing with and 
disposing of the matter complained of. 

(3) Where notice of an appeal is served under this sec- 
tion, the Roard shall forthwith file in the Supreme Court 
the record of the proceedings before it in which the decision 
or order appealed from was madc, Which, together with a 
transcript of the oral evidence before the Board, if it is 
not part of the record of the Board, shall constitute the 
record in the appeal. 

(4) An appeal under this section may he mace on qucstions 
of law or fact or both and the court may affirm or reverse 
the decision or order of the Board or direct the Board to 
make any decision or order that the Board is authorized to 
make under this Act, and the court may substitute its opinion 
for that of the Board. 

(5) Pinereour tl May nrc SUC rOLrdcr ti co Lne COSts'.0f the 
pot Maa kcliclecittlcsnssdcrss propor ORest6119705¢.27.8.19(1) 


euaweryvdcaa . si 
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22. Fxcept where a membership, permit or Licence is 
cancelled or suspended for incompetence constituting 
professional misconduct, a cancellation or sucnanaion 
decs not become effective until any appeal has been 
finally disposed of or the right of appeal has terminated. 


R.S$.0.1970,¢.27,8.19(2) ,amonded. 


23. Where a person's membership is cancelled pursuant 
to section 37, he way apply, eh more frequently than once 
in every twelve months, to be readmitted, and the Board 
after Ccuc inquiry may readmit him as a membocr or refuse 
to readmit, him but af it refuses to readmit him the peared 
shall give reasons. in writing therefor if requested by 


the person refused readmission. New, 


24. Where the rights and privilcges of a member ara 
suspenced for # definite or indefinite period, he may 
apply at any time to have his rights and privileges 
restored, and the Board after dus: inquiry may restore 
his rights and privileges as a member or refuse to 
restore his rights*and privilte¢es*buteifeiti refuses cto 
restore his rights and privileges, the Board shall give 


reasons in writing therefor if requested by the member. 


25. Upon the readmission of a pexyson as a member 
oer upon the termination of the suspension of the rights 
and privileges of a member or vpon the reprimand of a 


member, the Board may impose upon him such teryms and 


| 


conditions as- it considers proper. Ncw. | 


REGU ATIONS 
29.-(1) The Board may make regulations, 


(a) respecting any inatter ancillary to the 
provisions. of) this Act.witly reqard)to, 


(i) the admission and registration 
of members, 


(ii) the issuing and recalling of 
certificates of membership and 
seals, 


(iii) the keeping of registers of 
members, honorary members, 
associate meinbers, student 
associate members, retired 
members, permit-holdexs and 
licensecs, 


(iv) the issuing and recalling of 
permits, 


(v) the issuing and recalling of 
licences, 


(vi) the conduct and discipline of 
members, p2rmit-holders and 
licensees, 


(vii) the suspension and restoration of 
the rights and privileges of menbers, 
permit-holders and licensees, 


(viii) the cancellation of memberships, 
permits and licences, 


(ix) the resignation of members, and 


(x) the readmission of former nembers; 
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(b) respecting the classification and admission of 
honorary members, associate members, student 
associate members and retired members and respecting 
the rights, privileges and duties of enor. 
members, associate members, student associate 
members and retired members; 


(oc). respecting! courses LL Study) pracl ea | tran 
and examinations for admission of members, the 
fees therefor, and exemptions from such courses 
of study, practical training and cxaninations; 


(A) respecting the swaningy scaling, st ard ney 
and use by members, permit-holders and 
licensees of plans, sketches, drawings, 
specifications and reyorts prepined by 
monbers, permit-holders or licensees: 


(ce) prescribing the fees to be paid on acimission 
and readmission of mormbers to the Association; 


(f) defining “protessional; misconduct). for the 
pucpose of this fict and the regulations; 


(gq) prescribing the extent to which the beneficial 
ownexnship of, ithe shanes! of corporations must 
be held by members in order that licences may be 


5 


issued to and retained by corporations; 


(h) prescribing the fees to be paid on applications 
for permits and licences; 


(i) prescribing forms for the purposes of this 
Act and providing for their use; 


(j) for the election of a chairman and v:.ce- 
chairman and the appointment of a secretary 
and such other officers of the Board as it 
detid resi and=for presévibing thé ir’ Cut ies and 
respecting the hoiding and conduct of meetings of the 
Board and for fixing the quorun of the Board; 


(kK) generally for the carrying out of the functions 
af "ther Board) TR. S260 .1970,¢.2745s.10()) amended. 


(2) No regulation is effective until, 
(a) it has been submitted to the moambers of the 


Association for approval by means of a mailed 
secret ballot returnable within thirty days 
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after the mailing thereof and it has. heen 
aprroved by a majority of those voting within 
such time; and 


(b) it has been anproved by the Lieutenarit Governor 
in Council. Wew. : 


CODEMOl aS ILICs 

30.-(1) Ihe Board sholl prepare and pulolish from. time 
to tine a code of ethics containing standards of pro- 
fessional conduct designed for the protection of the 
public, which standards members, licensees and permit- 
holders must subseribe to and follow in the practice of 
architecture. 

(2)Copies of the code of ethics shall be sent to the 
ronbers, licensees and pornit-holders and shall he avail- 
able free of charge to members of the public who apply 


therefor. New. 
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THE ONTARIO ASSOCIATION OF ARCHITECTS, PROPOSED NEW REGULATIONS 


Professional Misconduct 


20. For the purposes of the Act and the regulations, “professional, 


misconduct" means, 
(a) gross negligence; 7 : 


(b) infamous, disgraceful or 
improper conduct in a 
professional respect, 
including any violation 
of the code of ethics 
prepared and published 
by the Board pursuant 
to section 30 of the Act; 


(c) incompetence; 


(ad) conviction of a serious 
criminal offence by a court 
of competent jurisdiction; 


(e) breach of any provision of 
the Act or this Regulation. 


21. For the purposes of section 20, 


(a) “gross negligence” means any 

act or omissj.on in engqaqing 
in tho practice of architecture 
that shows a reckless or 
deliberate disregard of or 
indifferenco to the rights or _ ° 
vafety of others; 

_ adequate knowledqe of, or 
continucd neglect or failure 
to cxercise, the ordinary 
skills of an architect; 


(c) “serious criminal offence" 
means, 


(i) any act committed in Canada 
that is punishable on indict 
ment under the Criminal Code 
(Canada), and 
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(41) any act that if committed in 
Canada would be punishable on 
indictment under the Criminal 
Code (Canada), 


but does not include any 

political offence comnitted 
outside Canada or any offence ets 
that does not affect the | 

fitness of an architect to 

practise his profession. 


Firm Practice 


22.-(1) In this section, “firm" means, 


(a) a partnership in which 
a member or licensee is 
a partner and engages in 
the practice of architecture: 
< or 


(b) a corporation that is a 
licensee. 

(2) A member or licensee shall not engage in the practice of 
uschitecture in partnership with a person who is not a memb2r or 
Vicensee except where, 

& 

(a) such person is a member or 
licensee of the Association 
OL Protessional Engineers 
of Ontario or an approved 
allied profession; 

(b) the partnership's architec- 
tural services are perfomned 


under the responsibility and 
supervision of the member. 


(3) A member or licensce shall not continue to engage in th 
practice of architecture in partnership with a person whose membersh 
or licence has been cancelled or whose membership or licence is unde 


suspension. 
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APPENDIX VII - SAMPLE MEMORANDUM TO O.A.A. MEMBERSHIP 


A complaint of misconduct was made against Richard Peter 
G. Pennington and Robert J. Posliff, both members of the 
Ontario Association of Architects, by affidavit of Brian 
Parks, the Executive Director of the Association, sworn 
on the 10th day of June, 1977. The affidavit contains 
four charges of misconduct as follows: 


"1 (a) 


(b) 


(c) 


As members of the Ontario Association of Architects 
copied the work of another member, contrary to 
Section 54 of the Regulations of the Registration 
Board of the Ontario Association of Architects passed 
pursuant to the provisions of The Architects Act, 
ReS Oe L970 Chin $2 73 


As members of the Ontario Association of Architects 
passed off the work of another member as their own, 
contrary to Section 54 of the Ontario Association of 
Architects passed pursuant to the provisions of The 
Architects Act oR. S O19 9070)2 Che 2h. 


As members of the Ontario Association of Architects 
copied the drawings of another member, contrary to 
Section 69 of the Regulations of the Registration Board 
of the Ontario Association of Architects passed 
pursuant to the provisions of The Archtiects Act, 

Rio .0: 1 97Oe on har: 


BT 07 


(d) As members of the Ontario Association of Architects 
passed off the drawings of another member as their 
own, contrary to Section 69 of the Regulations of the 
Registration Board of the Ontario Association of 
Architects passed pursuant to the provisions of The 
Architects Act, R.S.0, 19/70/7?Ch.- 27 


At the hearing, Mr, Parks was called as a witness and gave 
evidence as to the proceedings which took place with respect 
to this matter before the Professional Conduct Committee of 
the Association. Messrs, Pennington and Posliff attended 
before that Committee voluntarily and provided information 
to it concerning the matter in question. 


Following those proceedings, the present disciplinary pro- 
ceedings were instituted by Mr. Parks, in his capacity as 
Executive Director, swearing the above mentioned affidavit 

of complaint which was then filed pursuant to Regulation 62 
with himself in his capacity as Secretary of the Registration 
Board. A Notice of Hearing together with a copy of the 
complaint was then delivered to Messrs. Pennington and 
Posliff and to each of the members of the Board pursuant to 
Regulation 63. 


Following the conclusion of the evidence for the complainant, 
Mr, Fleming on behalf of the two members charged made a motion 
for dismissal of the complaint on the ground that the complaint 
was not made in accordance with the regulations in that 

Mr. Parks being the Secretary of the Board ought not to have 
sworn and filed the complaint in his capacity as Executive 
Director of the Association. As the Board understands 

Mr. Fleming's argument, it was that the procedure adopted 

in initiating the complaint had the appearance of impropriety 
because of the dual capacities in which Mr, Parks acted. 

Mr. Fleming contended that the effect of what was done de- 
prived the Board of jurisdiction to hear this matter. 


The Board concludes that there was no breach of the regu- 
lations or of The Architects Act by the procedure followed 

by Mr. Parks and that the Board's jurisdiction to hear this 
matter has not been affected by the procedure adopted. The 
Board concludes that Mr. Parks was entitled to file the 
complaint as a person coming within the definition of "anyone" 
in section 13 of the Act, 


The procedures followed by the Council in placing these 
charges of misconduct before this Board for hearing were 
established several years ago. While it is correct that 
Mr. Parks occupies the office of Secretary of the Board, 
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on disciplinary matters he performs no function as Secretary 
except to convene a meeting of the Board. Under the practice 
adopted and followed in this case, members of the Board 
receive no information concerning the matter prior to the 
hearing except the Notice of Hearing and the sworn complaint. 
Mr. Parks of course does not participate in any way in the 
Board's deliberations. 


It appears to the Board that as a practical matter, it is 
appropriate that in disciplinary proceedings Mr, Parks be 
the formal complainant. In doing so, he is merely carrying 
out the instructions of the Council of the Association. 
Without any personal interest in the proceedings, he is 
able to avoid the type of recrimination which a member such 
as a member of the Professional Conduct Committee might be 
exposed to should such member be the complainant. 


With the agreement of counsel, the Board reserved its 
decision on Mr, Fleming's motion. For the reasons set 
forth above, the Board dismisses the motion. 


The evidence is that the architectural firm of Sheldon D. Rosen, 
Architects and Planners has been retained to provide archi- 
tectural control criteria for the subdivision development 

for residential dwellings of a tract of land at Heart Lake, 
Brampton, known as Villages of Heart Lake. Various members 

of the firm (hereinafter called "SDR'') also sat from time 

to time as the architectural member of the Architectural Control 
Committee, which together with a member of the Brampton 
Planning Department and a member of the subdivider, passed 

on the architectural design of all buildings to be erected 
within the subdivision. 


Finally, SDR had itself been retained by some builders to 
design semi-detached houses to be constructed on various 
locations within the subdivision including The Hilwood Group 
for whom drawings marked on this hearing as Exhibit 8 were 
prepared. 


On October 19, 1976, following an initial contact on October 
17, 1976, Sheldon D. Rosen, the principal of SDR, and his 
associate, David Wooldridge, both members of the Association, 
Met with one Marrisse, the President of a building company 
then known as 34189 Ontario Limited and subsequently renamed 
The Oster Lane Group, to discuss an engagement for the design 
of semi-detached houses for a number of lots owned by The 
Oster Lane Group in phase 3 of the Heart Lake Villages sub- 
division. The evidence is contradictory as to which of the 
parties first approached the other. Nevertheless, following 
some negotiations, Marrisse decided not to retain the SDR 
firm. 
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Marrisse testified that prior to his meeting with SDR, he 
had already been negotiating with the firm of Pennington 
and Posliff Architects and following his discussion with 
SDR, decided to retain the Pennington Posliff firm with 
respect to the project. He had worked with that firm on 
prior occasions. 


Marrisse brought in to Pennington and Posliff a set of the 
drawings, Exhibit 8, which had been prepared for The 
Hilwood Group by SDR. He testified that the drawings 
probably came into his possession through a masonry 
company with which he was associated which was doing con- 
struction work in the Heart Lake development. He told 
Pennington that he wanted houses of the same design because 
they apparently were selling well. 


Pennington testified that Marrisse brought in SDR plans and 
said he wanted plans for semi-detached houses like them. 
Pennington told him he should then engage SDR but got the 
impression that Marrisse was not prepared to do so. Accor- 
dingly, Pennington agreed that his firm would take the matter 
on. He told Marrisse he would have to change the drawings. 
He said he told Marrisse that plans prepared by his office 
could be similar but could not be the same as SDR's drawings, 
He testified it was a matter of judgement on his part as to 
how much the drawings had to be changed in order not to 
violate the work of SDR. 


Pennington gave the SDR plans to his senior draftsman, 

John Roach, and instructed him as to changes to be made in 
order to both satisfy the client and not violate the SDR 
drawings. He described the SDR floor plan as a very standard 
type of floor plan and went on to describe to the Board the 
changes from the SDR plans which were made by Roach under 

his direction. 


Posliff was also involved in the preparation of the plans 

for The Oster Lane Group and from time to time provided Roach 
with instructions as to changes to be made. While it was 
claimed that during the course of the preparation of the 
plans many sketches had been prepared, only two sketches were 
produced at the hearing. Neither appeared to have much to do 
with the plans in issue. Furthermore, there was no evidence 
of Roach being supplied with anything more than the SDR 
drawings when he commenced the work. 


A copy of the drawings produced by Pennington and Posliff 
(Exhibit 6) were received by Rosen on January 28, 1977, 
apparently in his capacity as a member of the Architectural 
Control Committee. He immediately telephoned Posliff and 
accused him of copying SDR drawings. Posliff denied the 
allegation, 
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The evidence of John Roach was that he had been an archi- 
tectural draftsman for 14 years and had been in the employ 
of the Pennington firm for 11 years. He said that the 
drawings, Exhibit 6, had been prepared by him as draftsman 
with input from Posliff. He said he was given a copy of 
SDR's drawings, Exhibit 8, which he used for general sheet layout 
and basic plan layout. He said that he cut out the Rosen 
floor plans and sections and arranged them on his drafting 
board according to his paper size. (it is to be noted that 
on Exhibit 10, a mounted copy of Exhibit 6(e), the sections 
are shown at the top of the sheet and the floor plans at the 
bottom of the sheet, whereas in Exhibit 9, a mounted copy 
of drawing 6 of Exhibit 8, the position is reversed). He 
testified that he made a light line layout of the exterior 
and interior walls of each diagram. He agreed that to that 
extent, Exhibit 10 was traced from Exhibit 9, that Exhibit 
6(b) was traced from Exhibit 8 drawing 12, and that Exhibit 
6(d) was traced from Exhibit 8 drawing 9. He also agreed 
that the dimensions used by him came from the SDR drawings, 
although he claimed it was coincidence that many dimension 
lines were in the same location on his drawings. Finally, 
he admitted copying with insignificant changes substantial 
portions of the general notes on Exhibit 8. 


Both Pennington and Posliff denied knowing that Roach had 
traced the SDR drawings and denied ordering him to do so, 
although both admitted they were fully aware that he was 
using the SDR drawings as a model for his work. 


Evidence was led on behalf of the complainant of the appearance 
of ghost lines on some of the Pennington and Posliff drawings 
in the same position as existing lines on the SDR drawings. 
Ghosting was described as the incomplete erasure of lines on 

a drawing. Errors on the SDR drawings were also carried 
forward onto the Pennington and Posliff drawings. 


Significant evidence was given by Ralph M. Goldman, a member 
of the Association, who identified two sets of drawings, 
Exhibits 16 and 17, which had been prepared by his firm a 
considerable time before the preparation of the SDR drawings. 
The drawings, Exhibit 17, had in fact been prepared for 

The Hilwood Group for a project in Mississauga. Goldman 
testified that Exhibits 16 and 17 had been conceived by 

him and developed over a number of years. He described 
Exhibit 17 as very standard plans, of a kind which he sees 
all the time. In making a design comparison of his plans 
with those of SDR and Pennington and Posliff with respect 

to one particular building, he testified that his plans 

had no similarity in elevations but that the ground floor 
plan of the SDR drawing was more similar to his than to the 
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Pennington and Posliff plan, and the basement plan was very 
similar in all cases. The SDR upper floor plan was more 
similar to the Pennington and Posliff plan than to his. 


Both Wooldridge and Rosen testified that Exhibit 8 had been 
specifically prepared from design and other parameters 
provided by The Hilwood Group and also reflected modi- 
fications made at the request of the client from time to 
time. Specifically, Rosen testified that the drawings were 
the result of the skill and ingenuity of his firm developed 
over the years and that the only material used in the 
preparation of the drawings was material owned by his firm 
or in which he had copyright. Woolridge claimed authorship 
for the notes which he testified had been developed by him 
over the years. Finally, both denied obtaining any assis- 
tance from Goldman's drawings, Exhibits 16 and 17, although 
neither denied the possibility of having seen those drawings 
before preparing Exhibit 8. 


It is the finding of the Board that Pennington and Posliff, 
through their senior draftsman, Roach, did copy substantial 
portions of the SDR drawings, Exhibit 8. It is the Board's 
opinion that whether or not Pennington and Posliff were 
aware that portions of the drawings were traced, they were 
certainly aware and it was their intention that the drawings 
were to be copied with changes afterwards being made which 
in their opinion differentiated fhem from Exhibit 8. 


The Board doubts Rosen's claim that the original architectural 
design of the plans in question came solely from his office. 
The design is a common type and at least one other architect, 
Goldman, had developed essentially the same floor plan several 
years earlier for The Hilwood Group, the same client for whom 
Mr, Rosen claimed he originated the same concept. However, 
the Board is satisfied that in preparing Exhibit 8, the SDR 
firm did exercise mental effort, labour and skill to 

develop the compilation evidenced by Exhibit 8. 


Notwithstanding the fact that similar plans of this type had 
been in existence for many years prior to the preparation of 
Exhibit 8, and notwithstanding the design criteria established 
by SDR for the Architectural Control Committee which severely 
limited architectural freedom, the Board is satisfied on the 
eyidence that Pennington and Posliff did not rely upon a 
common source of information for preparation of Exhibit 6 but 
instead merely copied Exhibit 8, making only as many changes 
as they thought necessary to ayoid a breach of Regulation 54. 
Howeyer, it is the Board's decision that Exhibit 6 is in 
substantial respects a copy of Exhibit 8. 
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The Board therefore finds that Messrs. Pennington and 
Posliff are guilty of the charge contained in paragraph 5(a) 
of the complaint. 


Having found that Messrs. Pennington and Posliff in pre- 
paring Exhibit 6 substantially copied Exhibit 8, the work 

of SDR, and having placed their seal on Exhibit 6 and 
circulated it, the Board is driven to the inescapable con- 
clusion that in doing so, they passed off the work of SDR 

as their own notwithstanding the changes which they effected 
to Exhibit 6. The Board therefore finds Messrs. Pennington 
and Posliff guilty on the charge outlined in paragraph 5(b) 
of the complaint. 


Counsel for the complainant advised the Board that charges 
5(c) and 5(d) were included in the complaint to cover the 
possibility of the Board deciding that "work'' in Regulation 
54 did not include the preparation of architectural plans. 
In view of the Board's decision that architectural plans 
such as Exhibit 8 are included within the definition of 
"work'"' in Regulation 54, the charges contained in para- 
graphs 5(c) and 5(d) of the complaint are hereby dismissed. 


REASONS CONCERNING PENALTY 


This is the first occasion upon which a complaint has 

been heard by the Board concerning a breach of Regulation 54. 
The Board considers the copying of a member of another 
member's work to be a matter of serious concern, while at 

the same time, it recognizes that in each case the seriousness 
of the offence must be weighed against the extent of the 
copying which occurred and the nature of the work copied. 


While the Board found the members guilty of two breaches 
of Regulation 54, a penalty in itself, the Board does not 
consider the facts of this case justify the more serious 
penalty of suspension or cancellation,nor would the public 
interest be served thereby. 


The Board, however, orders that a copy of its Reasons for 
Decision and the Reasons concerning Penalty be provided 
to the member sha OF the Association upon this decision 
becoming final. 155 
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APPENDIX VIII - EXCERPTS FROM REPORTS OF COLLEGE OF PHYSICIANS 
AND SURGEONS OF ONTARIO 


INTERIM REPORT, February, 1977, OF THE COLLEGE OF PHYSICIANS AND SURGEONS 
OF ONTARIO. (Excerpts) 


ooo 





The College of Physicians 
and Surnqoons of Ontano 


REGISTRATION 
STATISTICS 


at December 31, 1976 


NUMBER OF MEMBERS 
ON THE REGISTER 
oweember 31,1971 12.558 
ecember 34,1972 .....13,340 
» Comber Syl 1973 gia We Hae C4 
ecember 31,1974 14,472 
wceamber 31.1975 14.951 
vacember 31,1976 ...... 15,461 


Table | 


REGISTRATIONS IN ONTARIO 1971-1976 


Graduates trom Gradiates trom 
Canaan UK Austral 
Universities NZ SA 


Graciaten trom Lit coornercd wit taanat 
Other Having swat (han 


Vise tytn Mt () Feats 


Graduates trom 
Universities, ny 


500 
523 
529 
Sid 
513 
552 


203 
227 
7 
192 
193 
167 


229 
264 
167 
164 
116 
139 
























Table i] Aut NZ SA 


REGISTRATIONS BY SOURCE OF MEDICAL 8 OUCATION | 








Ontario Otner Provinces UK and irlond and USA Other Countnes 

Year OP Spee G Spree GP fio co Wes, Swe 

1971 332910 Wome? V6 a VG 45 ue 2a Oe ee OZ. 
1972 349 10 143° 2) M74 2e7 40 6 166 88 1024 
1973 Shekey URY Alay eliG 12920 43 Ue WZ) ''46))9895 
1974 399 3 96 16 5 leant 43 1 130!" 245) 7874 
1975 Syaitsh 18) 7a wal 164 10 32 V3 91 Ala’ 836 
1976 432 6 106 8 117 9 50 6 109 30 873 






Table Ill ERASURES 


RETIREMENT FOR DUES | FOR CAUSE 
In Ontanto Out of Ontano 
Year C GP Spec GP Spec GP Spec 


1971 3() ‘ 73 qd +6 a2 
VOT 2ie Lie cea 54 
1973 r 890 
1974 78 
1975 79 
1976 74 


Table IV GAIN OR LOSS 


New Re 
Reaistrations Reaist:.itions Erasures 


952 79 30)1 
1024 70 Siz 
895 65 368 
874 76 410 
836 5& 415 
873 as 436 


Table V REGISTRATIONS ON THE SPECIAL REGISTER 


Year Classification 
on 


Under 
Public seniced Hospital 
Acadenic Temporary Senice Area Practice Specited 
Licence Licence Licence Licence Licence licence =, Total 
A A a aE a RR ce echt ae a tata ed Se He te 
1976 New : ; 
Registrations 22 66 20 14 1S 0 137 


Renewals 138 179 65 124 Site 70 627 


TOTAL... 160 245 85 138 764 
Resignations 14 195 1 13 1 


TOTAL 146 125 55 498 





POLICY RE: DISCIPLINE PROCEEDINGS, p. 5 


Tne Council clarified its intent with respect to three areas in 
respect to discipline committee proceedings 
(1) The Discipline Committee will be scheduled on an as- 
sizes basis, with week-long meetings in the first week of 
February, April, June, October and December of each 
year, with additional sittings to be arranged as required. 
(2) The College made a statement of policy that no agree- 
ments with r2spect to plea bargaining in cases before 
the Discipline Committee will be considered by the Col- 
lege 
(3) The College will publish the names of all physicians 
tound guilty of professional misconduct by the Disci- 
pline Commiutse unless a specific direction to the con- 
trary 1 an individual case is given by the Discipline Com- 
mittee at the 1ime of determination of the penalty 


SEAS 


Complaints Committee Activities, p. 5 


tis now eighteen mon''s since the promulgation of the Health 
Disciplines Act and preliminary assessment of the impact of 
this Act on the Complaints Committee may now be attempted 

There 1s no question that there has been a significant in- 
Crease in the number of Cunipiaints and inquires being re- 
ceived by the College Evidence of this may be seen in 1975 
there were 68 complaints that were considered by the Com- 
plaints Committee. subsequent to July, 1975. while in the 
first ten months of 1976 there were 234 Ofthese. 162 cases 
(69%) were dismissed: 45 cases (15 %) were dismissed with 
admonishment, caution. warning o* suggestion. 19 cases 
(8%) were referred to Discipline: 4 cases (2%) were referred 
elsewhere. and 4 cases(2%) were deierred 


The Health Disciplines Board, up until November 12, 1976 
vad had 79 cases reterred for consideration of complaints 
dismissed by the Committee Of the 42 cases on which a 
decision has. been received by the College. the Board con- 
‘rmed the decision of the Complaints Committee in 34 cases 
(81%), while 8 case's (19%) were referred back to the College 
for further consideration 

Of these cases. the original motion was reaffirmed in 4, one 
\vas referred to the Executive Committee. one to the Discipline 
and two were deferred pending the receipt of further informa- 
hon 

Certain grounds tor complaint tend to recur, and among 
those most trequently received are 

— Concernedwith breaches of confidentiality with special 
reference to a marriage counselling situation. When 
both spouses attend a physician for such counselling, 
one or other may cease to attend. At a later date, if 
separation or divorce proceedings are instituted, the 
coctor may be asked tor a medical report by the solicitor 
of the <pouse who has continued as his patient. Should 
he, in his report. provide information he had obtained 
when the other spouse attended him as a patient. it Is 
almost sure to result in a complaint being lodged with 
the College Under such circumstances. it is suggested 
ni Vv) report be provided without the written con- 
serit of yoth spouses 

— ‘Lack of adequate explanation of a proposed method of 
treatment. the results to be anticipated, and the expect- 
eU purigd oi Gisdbiiily 

— Lack of communication between doctor and patient, or 
patient s family, regarding a patient's progress, espe- 
cially in ceases not progressing favourably. 

— Failure on the part of the physician and/or members of 
his offize staff. to provide an appropriate. Courteous 
explanation for delayed or cancelled appointments, de- 
lay in provision of medical reports, and providing sum- 
mares or transcripts of a patient's records to another 
physician 

— Failure to respond in a reasonable time to a lawyer's 
retjuess) tut d teuico-legal report on behalf of a patient 

— Failure to provide in a reasonable time, reports required 
by the Vvorkmen s Compensation Board 


— Failure to notify a patient, in advance of the treatment 
being rendered. of the amount of the fee to be charged 
inexcess ofthe O M A Schedule of Fees. 

— Failure to notify patients of a doctor's policy regarding 
his charges for missed appointments and then charging 
forsuch a missed appointment. 

— Problems relating to group practices, either in partner- 
ship. expense-sharing arrangements, or assistantships. 
when one or more members elect to leave such a group. 
in which specific written agreements have not initially 
been drawn up with regard to financial matters and own- 
ership of patients’ records 

Those ure some of the problems trequently brought to the 

attention of the College and it may be seen that most of them 
i yoive a failure incomrnunication 


Traditionally, the College has not acted in the role of media- 
tor between disputants. It may be noted, however. that of the 
304 comp aints received between January 1. 1976 and No- 
vember 12 1976, 102 cases (40%) were resolved within the 
Complaints Department and 148 cases (60%) had to be re- 
viewed by the Committee In addition, 237 communications 
were received and labelled as inquiries, many of which might 
have becorie complaints unless the College had been abie to 
provide a setisfactory explanation 

The role of the Complaints or Mediation Committees of loc! 
Academies of Medicine and Clinical Societies was discussed 
at a Special meeting of the Ontano Medical Association at it. 
annual meeting in the Spring of 197€ The College teels that 
many complaints may best be dealt with at the local level. but 
it must be stated that 1s 1s not possibl2 for a complaint, orce 
brought to the attention of the College. to be referred backioa 
local society On the other hand. if a Clinical Society or Acade- 
my of Medicine feels that it is unable to resolve a proolem. itis 
quite proper for it to refer it to the College for appropriate 
investigation 


CARDIOPULMONARY RESUSCITATION 
The College has endorsed and encouraged the establishment 
and promotion of a training and certification program in Cari: 
opulmonary resuscitation by the Ontario Hearn Foundation 
and the Ontario Medica! Association Having received and 
reviewed the report and recommendations of the OHF-OMA 
Joint Committee. the Committee on Special Procedures also 
recommended. and the Counc!! approved. basic life suppor 
Cardiopulmonary resuscitation as a firs: aid procedure Indivic- 
uals performing basic life support proredures, will therefore. 
not be engaged in the practice of medicine under the prow: 
sions of Section 52 of the Hea!th Disciplines Act. 1974 

Basic life support includes the recognition of an ainway ot 
struction. respiratory arrest and Cardiac arrest. the oper 
and maintaining of a patent airway. 3nd providing ar 
circulation by means of external cardiac compression Basic 
life support does not include the use of intravenous fuics 
drugs. and defibrillation 


ath ey 
treet te 
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Report of the Discipline Committee, p. 7 


1.Dr YatTung Tse 

Dr Tse was charged with professional misconduct in that it 
was alleged thatin the years 1974 and 1975 ora part thereof, 
he referred a mumber of parents to ABKO Medical Laborato- 
nes Limited in return for which he accepted money and/or 
other valuable consideration which was paid by the laboratory, 
all of which, having regard to all'the circumstances existing 
herein, constituted professional misconduct. 

Dr Tse <ttended. represented by counsel and pleaded not 
guilty 
In this Case, a Staternent of Facts as agreed upon was pre- 
sented by counsel inwhich Dr Tse admitted referring patients 
to the laboratory during the period in question, he admitted 
that his referrals enabled the laboratory to bill OHIP in 1974 
about $20,000 O00 andin the first 9 months of 1975 alittlein 
excess of $13.000 00. Dr Tse also admitted that in April 
19/4 ABKC paid to him by cheque the sum of $ 1.000 00 
and that in the year 1975 ABKO paid on his behalf a gar- 
Gening bill of $76 00 with respect to the residence of his 
aiieged tormer wife. that ABKO paid to Surgo Surgical Sup- 
ply $91 90, that the lab paid to Sands Pharmaceuticals 
the sum of $57 5C. that the lab paid to Anca Laboratories 
2180 OO, that the lab paid to The Maritime Life Assurance 
Company a premium payment of $376.29. that the lab 
paid to Star Fuels the sum of $1,525.79 with respect to 
fuel oi delivered to an apartment building at 122 Dowling 
Avciue. Turunto, which was owned by a company in which 
Or Tse was a principal shareholder. and that all of these 
cheques were recorded in the books of the lab under a sec- 
tion entitled “Advertising and Promotion Expenses’. The 
bookkeeper of the lab, who was called as a witness for the 
College, testified that the lab credited to the account of Dr. 
Tse 15% of whatever revenue his patients generated to the 
lab for each month and that Dr. Tse was well aware of 
these credits 

Wi Geience, Dr. ise siated tnatin April of 1974 he had paid 
to the lab the sum of $1,700 O00. On cross-examination, his 
eviderice was not clear es to whether this $1,700 OO pay- 
ment was in repayment of two cheques paid by the lab to him 
in. 1973, one being for $1,000.00 and the other being for 
vy /UU UYU. OF wielner tnis was repayment of $1,000.00 that 
the lab had paid to him earlier in 1974 plus $700 OO for 
medical supplies that the lab had acquired on Dr. Tse’s behalf 
orwhether this cheque represented 2 payment on a condomin- 
ium project that the principals of the lab were endeavouring to 
develop In general. Dr Tse’s evidence on cross-examination 
was very evasive and he endeavoured to show that all of the 
monies that had been paid on his behalf had in fact been 
repaid to the laboratory and indeed there was evidence to the 
effect that in March of this year. Dr. Tse had qiven a cheque to 
the !sb and the company in which he had an interest had a!sc 
given a cheque to the jab, which mathematically would bal- 
ance all payments that the laboratory had theretofore made on 


Dr. Tse’s behalf These latter payrnents upon examination 
however were indeed suspect and 1 appeared as though Dr 
Tse was endeavouring to put himself back in good standing by 
the delivery over of those cheques 

In substance, Dr. Tse took the position that all payments 
that the lab had made on his behalf were in the nature of a 
loan. that he was hardpressed for money at the time and that 
Mr. Abersek of the lab had agreed to make these payments on 
Dr Tse’s behalf. It transpired on cross-examination however 
that there was no evidence of a loan. aside from Dr Tse's 
statements which were not corroborated by any other witness 
and the transaction had none of the earmarks of a loan inas- 
much as there was no promissory 10te. no agreement that 
interest should be paid, no acknowledgement in writing of the 
loan of any kind, nor any correspondence from one pany to the 
other confirming the transaction as being a loan In the cir 
cumstances. the Cornmittee deliberated and determined that 
the monies that had been paid on Dr Tse’s behalf were indeed 
as the result of credits that he had built up in the laboratory by 
reason of having referred patients to it and that these credits 
were utilized by him ta his own advantage Inthe opinion of the 
Committee. this constituted profess onal misconduct and the 
Committee found Dr Tse guilty of prcifessional misconduct 

After hearing representations with respect to penalty from 
respective counsel, the Committee: further deliberated and 
directed that Dr Tse oe suspended trom the Regyisiet of iric 
College tora period ofsixmonths Dr Tsehas filed an appeal 


2. Dr Jaroslav Vanek 

Dr Variek was charged with professional misconduct in that 
it was alleged that in the years 1974 and 1975 or a part 
thereof, he referred a number of patients to ABKO Medical 


Laboratories Limited in return for which he accepted money, 


and/or furniture which was paid by ABKO Medical Laborato- 
ries Limited. all of which having regard to all the circumstances 
existing herein Constiuted piviessiorial MuSCoNnguct 

Dr Vanek appeared. represented by counsel and pleaded 
not guilty 

The evidence presented indicated that in the month of De 
cember 1975, Dr. Vanek had ordered a dining room table 
from the Art Shoppe which cost $1,149 75, of wiiicti 
$200 OO was paid by way of a creque of ABKO Medica! 
Laboratories Limited dated December 4. 1975. the daiance 
of $949 75 being paid by way of a cheque of ABKO Med ca! 
Laboratories Limited dated December 15. 1975 The tbwok 
keeper in her evidence stated that in the first 9 months ct the 
year 1975, Dr Vanek had referred:patients to the laburstcry 
which generateda total of $4.662 OOinrevenue tothe laty o! 
which DOr. Vanek was credited with acommission ot 15'%: 

In defence. Dr. Vanek stated that he first met Mr Abers«s 
whois one of the principals of the laboratory. inJuly 19 / dou 
that as a result of this meeting he began referring patierts to 
the lab for tests. Dr. Vanek further stated that around mic. 


pana’ 


November or early December 1975 tn one of his conversa- 
tions with Mr. Abersek, he mentioned the high costs of every- 
thing and apparently the conversation moved to the point 
where Dr Vanek had mentioned that he had seen a dining 
roum table that he liked to purchase and furnish in his new 
home but that he had been unable to afford it. Thereupon Mr. 
Abersek indicated that he would help out Dr..Vanek and ac- 
cording to Dr Vanek. Mr Abersek indicated that he could go 
ahead and purchase the table and that the lab would pay for it 
and that Dr Vanek could repay the lab in a couple of months. 
lt fact, shortly after the newspaper story about the laboratory. 
iw oeems that Dr Vanek. according to his evidence. scrambled 
and was able to assemble enough money. mainly from his 
wife s bank account, torepay to the lab the money which it had 
paid to the Art Shoppe for the purchase of the dining room 
table 

In crocs-examination, Dr Vanek however admitted that 
aside trom his statement that this transaction was a loan, there 
was nothing else to support a loan, namely, no promissory 
note, nO rate of interest Charged on the loan, no acknowledge- 
ment aftheloan, no letter from either party confirming that this 
transaction was a loan, and in the circumstances, including 
the fact that Dr Vanek hurried to repay to the lab the monies 
w uch it had earlier paid after the newspaper story had broken 
out. the Committee decided that the transaction was such that 
it Jid not fall within a loan but instead, 1t was a payment made 
by thelabon Dr Vanek’s behalf out of a credit that he had built 
up at the laboratory by reason of having referred to it a number 
of patients for tests over the past few months. Accordingly. Dr. 
Vanek was tound guilty and directed to be reprimanded. 


32DF 

Dr attended before the Discipline Commit- 
tee of the Coliege of Physicians and Surgeons of Ontario on 
June 23, 1976 represented by counsel, charged with profes- 
sional misconduct for F aving failed to maintain the standard of 
practice of the profession in connection with his performing 
cicumcision procedsres on a young patient. The evidence 
indicated that Dr had attempted the circum- 
cision firstly using a circumcision clamp. which procedure 
fa led due to the fornation of excessive scar tissue at the 
ci cumcision site with resulting phimosis. Asecond procedure 
was undertaken using the plastibell method and this proce- 
Jit ‘otecd ip. Gppsrentiy the Same reasons as the first proce- 
dure performed by Dr The witnesses for the 
College included the child's mother and the urologist who was 
fir ally successful in completing the circumcision procedure 
properly. Inthe view of the Discipline Committee, the evidence 
presented on behalt of the Coliege was not sufficient to esta 
lish t13e charge of professional misconduct and accordingly the 
cl arge was dismissed. 


4.Dr. Kr 

Dr _.. . was charged with professional miscon- 
GLCTIN that in or about the month of November 1975. while 
having @ patent under his care he pressured her into revealing 
to her husband an extra-marital affair and in so doing failed to 


maintain the standard of practice of the profession, contrary to 
the applicable regulation 

Id dy Rede aan eae, attended by counsel! and pleaded not 
odtiiye ihe charge 

Essentially. there was not any real dispute as to the relevant 
facts herein It appeared that Dr. had been 
treating the husband of the complainant about twice a week 
for about a one year period for psychotherapy and during the 
course ofthattreatment Dr decided itwatiad 
be helpful if the patient's wife received psychiatric counsel. 
ling An appointment was therefore rnade for the wife, the 
complainant, to attend at Dr office for the 
purpose of recommendirig to her an independent psychother 
apist and it was during the course of this visit that the wite 
indicatedtoDr..... that she had been engaged in 
an extra-marital relationship but that she did not wish this 
informstion to be passed on to her husband 

Subsequently, Dr. . invited the wife to at- 
tend at his office for further discussion and it was on th: 
second attendance that he expressed his opinion that the 
problems which the couple were having might be better re 
solved if the wife told her husband of her extra Marital relation 

ship The wie in her evidence stated that she initially rejected 
this suggestion strongly but that Dr had in- 
timated to her that if she did not telliher husband. he would As 
a result. the complainant feeling that her hussand might ac 
cept the information better from her than from the doctor 
confided tn her husband on the same evening with disastrous 
results to her and her relationship with her husband 

In defence. Dr. stated that the wife hac 
placed him tn an impossible situation by disclosing to him her 
extra-marita! affair and that ‘he could not proceed with psy 
chotherapy sessions with the husband, because to do other 
wise would be party to a deception which. according to 
Dr is unthinkable in a therapeutic relation 
ship. Dr denied that he pressured the wite 
into revealing the relationship to her husband and stated that 
in the ongoing therapy sessions with the husband. he. Dr 

, could not promise to conceal the information that 

a had imparted to him. He further stated that to continue 
tre iting the husband without him knowing of his wife's infideli- 
ty would have been unsatisfactory and if pressure was exerted 
upon the wife, Dr... . felt that it was in the pa- 
tient s bestinterests 

There was expert evidence called by the College and by 


Dr and itis rather inteesting to note that tne 
expert, eoien on behalf cf the College. indicated quite Clear! 
thet in his cpinion it was wrong of Cr 10 


pressure thé wife into revealing her extra-marital relationship 
He felt that Dr had a umber of alternatives 
open to him, namely. he could terminate the doctor-patient 
relationship with the husband, he could carry on the therapy 
sessions as before, keeping the infor nation which he had 
ecquired corfidential. he could see bot! the husband and wite 
together and possibly arrange the discussion in such a manner 
that the wife would eventually reveal her infsdtelity to the hus 
band or he could continue to work with the hus 
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together in the expectation that the joint session would bring 
the couple back together without the husband being any the 
Vvaser 

The expert witness called on behalf of the defence was of 
the opinion that secrets as between husband and wife in thera- 
py sessions of this nature cannot be maintained, that to with- 
Graw as the prysician for the husband would be damaging and 
that in sorve tactful way, it was tncumbent upon 
Cir to have the disclosure of the wife's infidel- 
ity Made to th? husband 

Another expert witness called on behalf of the defence pre- 
s nied some rather startling views with respect to when a 
per.on becarne a patient in psychotherapy sessions and the 
information that could be disclosed by the therapist, vis-a-vis. 
POG ata wie was nis view that all information ts to be 
sie ed with the patient where a husband-wife relationship ts 
involved, no matter what the source of the information 

After hearing all the evidence presented and the submis- 
sons of respective counsel, the Committee deliberated and 
t-ecause of the evidence of expert psychiatric witnesses, con- 
(!uded that the charge of professional misconduct had not 
Licen proven to its satisfaction and the charge was therefore 
Jismussed 


5. Dr Andrew Russel McGee 

Ur Andrevy Russell McGee attended before the Discipline 
Cornmittee o° the College of Physicians and Surgeons of On- 
tario on June 22. 1976 and pleaded guilty of professional 
neceandurtin that he falsified a document in order to make it 
eppear that an inadequate diagnosis had not been made, and 
to the same end enaged in fraudulent deception. The Disci- 
pline Committee accepted the plea of guilty made by the doc- 
tor and directed that he be reprimanded 


6. Dr Patrick Joseph McDermott 
Li McUVermott trom VWVindsor was charged with profession- 
al misconduct in that in the period from January 1972 to 
J snuary 1975 or a part thereof, he permitted, counselled or 
a sisted two physicians who were licensed under Part III of 
Tne Health Disciplines Act to practise medicine in contraven- 
tion of the terms and conditions of their licences. 
DOr McDern ott did not appear and initially a plea of not 
iuiltty was entered on his behalf 
Evidence however was heard from the two physicians hold- 
“q Temporary Licences which indicated that each of them 
old these licences tssiued on the basis of certificates of em- 
layment signed by Dr McDermott It was clear on the evi- 
ence that Dr McDermott did not even occupy the same 
viding from which the physicians conducted their practice of 
medicine which for all intents and purposes was completely 
/:parate and apart and independent of the medica! practice 
-onuucted by Dr McDermott 
Inthe circumstances the Committee found Dr McDermott 
guilty of professional misconduct and since the indication was 
that he was no longer in the Province of Ontario. the Commit- 
-e directed that Dr. McDermott be suspended from the Regis- 
ter of the College of Phiysicians and Surgeons of Ontano until 


the expiry of his current licence, nor shall his current licence be 
renewed until he appears before the Ciiscipline Committee to 
be reprimanded 


7. Dr. Anne Gergely 

It was alleged that Dr. Anne Gerge y had received a small 
refrigerator and a portable dishwasher which had been paid by 
ABKO Medical Laboratory The evidence presented ndicateu 
that a cheque tor $551 48 had heen drawn by the laboratory 
in favour of Bad Boy Appliances as peyment of a refrigerator 
and dishwasher Dr Gergely in defence took the position that 
the two articles had not been used prersonaliy and had not 
been delivered to her house but instead were delivered to the 
office and only one of the articles, namaly, the refrigerator was 
infact used, the dishwasher aprarently not being suitable ‘ 
the water fittings in her oflice She conceded however that 
once the publicity broke out in the newspaper as to the prob- 
lems with the laboratory. she then tock steps to see that the 
arucles were relurned to the tavoratory. The Commitiee was 
not prepared to accept this defence and after deliberation 
found Dr Gergely guilty of professional misconduct and Girect- 
ed that she be reprimanded Dr Gercely waived the nght of 
appeal and the reprimand was accordingly delivered by the 
Chairman. 


8. Dr 

It was alleged that Di had received a valu- 
able decorative vase in return for patients that he had referred 
to ABKO Medical Laboratory !n this case. tt transpired that 


the College wae amt ah! - an ee fm s Teale prove that Nr 

. hadaccepteda vase from the labovatory and in fact Dr 

testified in his own defence stating that.he was 

unaware of the existence of the vase urtil it had been delivered 
to his apartment. save and except for an earlier conversation 
that he had with his wife tn which she indicated that she nad a 
conversation with one of the directors of the laboratory. and 
had indicated to him that she would Ite to have a decorative 
vase which was then on display at Green's Antique Store on 
Yonge Street. Toronto. Dr stated that when 
he heard of this proposal. he suggest2d to his wife that she 
have nothing to do with it. but subsequently it transpired that 
indeed a vase was delivered to the apartment and accepted by 
Mrs . apparently as a kindly gesture on the 
part of the laboratory that Dr might locate a 
second office in the building tn which thie laboratory was locat- 
ed and in which the director of the lalboratory seemed to be 
acting as somewhat of a renta! agent Mrs 
testified on behalf of her husband and stated unequivocally 
that all of the arrangements were made directly with her. that 
her husband, save and except for the aforesaid conversation 
had no knowledge of the proposal and that at the time she saw 
nothing wrorg in accepting the decorative vase trom the labo- 
ratory The purchase price of the vase was $185.00 plus tax 
andthis exnendture was proven with the production of copies 

cheques ‘rom the laboratory made payable to the antique 
store However. in view of Mrs evidence 
which was not shaken 01 cross-examination, the Committee 
accordingly dismissed the charge 
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9. Dr Fete Mostrokol 

Dr Peter Mostrokol was charged with professional miscon- 
duct, in that he received money from ABKO Medical Laborato- 
ty Wl ie ot UR appesied, not represented by counsel The 
avidence indicated that Dr Mostrokol in September 1976 
had received a cheque from the laboratory for $60.00 and 
had cashed ‘it. There was evidence that he had been referring 
some patients to the laboratory for tests and this cheque. 
according to the bookkeeper of the laboratory testified that it 
was In payment of commissions for work referred to the lab. 

in defence. Dr Mostrokol took the position that back in early 
1969 he was instrumental in initiating the idea of the laborato- 
ry buthad a falling out with Mr Abersek who wished to assume 
control and Dr Mostrokol stated that he thought that this 
puyilicnilul »UU UU was a payment by Mr. Abersek tohimota 
debt which he calculated to be owing to him by Mr. Abersek in 
return for services that he. Dr. Mostrokol. had rendered in 
initially setting up the laboratory. However, there was no docu- 
mentation to support the doctor s position and there was noth- 
ing on the Cheque indicating that it was in part payment of 
work performed back in 1969. Accordingly, the Committee 
felt constrained to accept the evidence of the bookkeeper that 
this payment was indeed in the form of commission and found 
Dr Mostrokol guilty of professional misconduct and directed 
that he be reprimanded 


10. Dr Bio nAlexender Nixon 

Dr Nixon was charged with professional misconduct tn that 
es the anaesthetist supervising a patient, during a surgical 
procedure at Peel Memorial Hospital on June 25, 1975, he 
failed to take proper precautions to ensure that the equipment 
to be used for administering the anaesthetic to the patient was 
in proper working order before he began to administer the 
anae thetic 

Dr Nixon attended. represented by counsel and pleaded 
not guilty to the charge 

There was no real dispute here between counsel for the 
College and counsel for Dr Nixon as to the facts. It appeared 
that the patient wes scheduled tor surgery of a bunion on her 
great right toe, the operation to start on the morning of June 
24.1975 The uniqueness of the occurrence was the anaes- 
thetic equipment n use, namely, the usual hoses were at- 
tached to the anaesthetic equipment and the other end of the 
hoses were hooked up to what ts known as an Ohio swivel 
mount It had been the custom of the hospital to have the 
rUrrby His oveewel Hiuuill removed therefrom, with valves in 
the anaesthetic machine only. It transpired however that the 
Ohio swivel mount which was provided for this patient's proce- 
dure had been sent out for repair, returned by the manufac- 
turer with the hospital personnel being of the opinion that asin 
pdot woloiCes, live swivel Mount was returned WIthOUl Valves 
therein but apparently without anyone checking to see wheth- 
er or not valves were in the swivel mount. It occurred that 
indeed this 1s what happened and the valves were located in 
the wrong order. so that when the anaesthetic gases were 
turned on at the machine, none fiowed through to the face 
mask Dr Nixon stated tnat it had been his pattern of practice 


10 test all equipment before applyiny it to the patient and in this 
instance he was Certain that he corducted the usual order of 
tests, which was to inflate the bag cn the anaesthetic machine 
and it the gases tlowed though then the bag wouid gi aJduaiiy 
deflate However. for some reason unexplained, Dr Nixon did 
not watch to see whether or not the bag deflated and proceea- 
ed to apply the mask to the patient's face and shortly thereafter 
encountered trouble in the administration of anaesthesia The 
administration of thiopentone was sommenced with an endo- 
tracheal intubation being carried wut five minutes later The 
endotracheal tube was changed in that Dr. Nixon thought that 
possible there was some blockage in the tube It was not unit! 
another physician bronchoscopedi the patient and satistied 
himself that there was no blockage in the tube. that attention 
was drawn 10 the angestneuc equipment. when Ne point oi! 
obstruction was identified as being a wrong valve being piuced 
in the Ohio swivel mount. The patient had a cardiac arrest but 
was revived and transferred to the intensive care unit where 
however, due to the cerebral effects of anoxia. she died the 
following day. 

Dr. Nixon admitted that as the anaesthetist he was the per- 
son in charge of the anaesthesia equipment and the one re- 
sponsible for ensuring that !t was in proper working order 

Two experts called on behalf of the College. stated their 
understanding of the standard o' practice of the medical 
profession in preparing for the adnunistration of anaesthesia 
In view of their evidence and the admissions of Dr Nixon, the 
Committee concluded that Dr. Nixon was indeed guilty of 
professional misconduct and so found. He was directed to be 
reprimanded, Dr. Nixon waived his right of appeal and the 
reprimand was delivered 
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Dr was Charged with professional miscon 
duct in that he was alleged to have submitted an account fur 
medical services rendered to 4 pate2ant WHICH SefVICUS Hive eG 
personal attendance upon the patient. whenin facthe hg tol 
attended this patient personally at all The evidence submitted 
on behalf of the College indicated that a young man had ar 
rived at the emergency department of a hospital after a motor 
vehicle collision in which he nad sustained minor eye injuries 
The evidence of this patient and the emergency room nurse 
was that the condition had been cGescribed to the doctor ing 
telephone conversation, he had prescribed medication in re- 
sponse to the condition reported to him and had advised the 
patient 10 See Nis Own lauily prysiCigN @S SOON ad PUsoiit 
The evidence was that the doctor had not personally attended 
the patient at the nospital A bill was however sent to the 
patient's home with a charge for personal attendance oni this 
patient 

ihe evidence tor thie GoCtor was that he nad receive u 
phone call, and being cognizant of the opinion of his perrs at 
the patient's hometown, he had purposely attended at the 
hospital to satisfy himself on the patient's cordition F 
dence was that he was casually dressed and that his é.)ee! 
ance and brief attendance on the patient might we: os-« 
confused the patient as to whether or not a physician "a0 
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actually examined him The Discipline Committee was unable 
to conclude that the facts presented in evidence were suffi- 
Cent to support the charge and accordingly the charge was 


! 


seu 


12. Dr Alan Stuart Davidson 

Dr Davidson was charged with professional misconduct !n 

that 

(a) ‘you released a confidential report on your patient to 
another person, without his consent and without being 
required by law to do so, all of which, having regard to all 
the circumstances existing herein constitutes profes- 
sional misconduct as defined in Section 26(21) of On- 
taro Regulation 577/75 made under The Heaith Disc:- 
plinesAct, 1974 ” 

(b) “being in possession of confidential memoranda written 
by your patient concerning his relationship with his wife, 
you divulged the contents of such memoranda to the 
wife in the presence of the patient contrary to his objec- 
tions and express instructions that you not do so, where- 
by you contravened the provisions of subsection 21 of 
Section 26 of Ontario Regulation 577/75 made under 
The Health Disciplines Act. 1974 ° 

Dr Davidson appeared, represented by counsel and plead- 

ednot guilty Dr Davidson requested a public hearing and this 
was granted 

Briefly, the evidence indicated that in December 1973, the 

couple was involved in a custody dispute concerning their 4 
children The husband. tt seems, retained the services of a 
lawyer. whoin turn sought the assistance of Dr. Davidson who 
presumably was to make an assessment of the husband and 
render apsychia nc opinion In any event, around the month of 
May 1974, the couple resolved their differences and the law- 
yer was faid his bill by tne husband which it appears included 
whatever bill Dr Davidson rendered to the lawyer 


on their own initiative. approached Dr. Davidson for joint 
counselling sessions which started on September 5. 1974 
and continued through to January 10, 1975. In the initial 
sessions it seems that Dr. Davidson made progress reports and 
gave a Copy to both at the following session. Both the husband 
and Dr. Davidson stated that this manner of giving out pro- 
gress repons Caused some antagonism between the spouses 
and was accordingly stopped The husband also stated that 
from time to time Dr. Davidson would extract as a topic for 
discussicn. subject matter from memoranda that the husband 
had prep3red in the earlier period for his lawyer who had later 
given copies to Dr Davidson The doctor however strongly 
denied this and stated that in fact he received only two of the 
four memoranda that the husband had prepared and that he 
(Or Davidson) scanned the two which he had received, 
thought that they were of little merit and put them in the back 
of his file This part of the evidence is related only to lead up to 
the final joint counselling session held on January 10, 1975in 
which the husband stated that Dr. Davidson again referred to 
the earlier memoranda, notwithstanding the clear instructions 
of the husband to the contrary. and since it appeared to the 


husband that Dr. Davidson was not going to refrain from mak- 
Ing references to the memoranda, he walked out of the mett 
ing Dr Davidson, on the other hand, denies that this was the 
reuton the husband wolked vul dnd Dr Daviducn s ev: } 
on this area of the evidence was corroborated by that of the 
wife In tact, Dr Davidson stated that he would not agree to 
conduct joint counselling Sessions with restrictions such os 
the husband says he sought toimpose Inanyevent. Dr Duvid 
son prepared a Confidential Progress Report on that meeting 
of January 10, 1975. which Report bears the same date This 
report had a note at the bottom ‘Copy for Court Feb 28. 
1975 and according tou Dr Daviclson it was given to the wie 
around that Gate in order to assist her in Court on an assault 
charae that she had !aid about that time against Hei Husa 
which charge was to be heard around the end of February or 
shortly thereafter, According to D’. Davidson. he stated that 
he considered the husband to be dangerous and this report 
was intended to heip the wife in the prosecution of the charge 
of assault 

The husband testitied that he dic. not authonze Dr Davidson 
to release such a report to his wife and there was no evidence 
presented that Dr Davidson was required by law to release, 
such areport, as we interpretthe phrase ‘requiredbylaw set 
outin Regulation 26(21)of The Health Disciplines Act 

It was argued that since both sp-ouses were attending joint 
counselling session that the doc’or was equally entitled to 
send a copy of his report to the husband anc the wife It ap- 
pears on the evidence however that the husband did not re- 
ceive a copy of this Report until some considerable time after 
February 28, 1975 and then only when he requested it direct- 
ly of Dr. Davidson 

After hearing submissions, the Committee deliberated. 
found him guilty of professional misconduct and directed that 
he be reprimanded. Dr. Davidson has appealed this case tothe 
Divisional Coun. 
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Dr was charged with profess:ona! miscon 
duct in that in the year 1974 he perfomed a bunionectomy 
and metatarsal osteotomy on a patient. when the said proce 
dure wes not medically necessary and in so doing he tailed To 
maintai1 the standard of practice o! the profession 

Dr appeared, represented by counse' ana 
pleadec not guilty to the charge 

On the basis of the evidence presented, the Discip!ine Cam 
mittee was met with an applicat on by defence counse! to 
dismiss the charge on the grounds that no case hed been 
made out egainst the doctor and after hearing from Dr 

and his expert witness, the Committee deliberated and 

decided *o grant defence counsel’s application. and the 
cherge was therefore dismissed 


RESTORATION 
1.Dr Robert Louis Reid who had een found guilty of profes 
sional misconduct. and in whose case the penalty had been 
postponed subrect to certain ters and conditions. was res 
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tored to full practice privileges, having satisfied the Committee 
that the terms and conditions hac been met 


2. Dr Engelberth Konseck was granted a full licence to prac- 
tise Dr Konseck had been erased for cause in 1961. 


3.Dr Gary Howard Rosen, having been erased trom the Regis- 
ter for professional misconduct in 1975 applied for and re- 
ceived a General Licence. 


4. Dr Ernest Ward Pedley. having been erased in 1972 for 
cause, and subsequently in 1973 having been placed on the 
Special! Register subject to conditions, applied tor restoration 
to the Register and a General Licence, and received a General 


Licencewithnorestnctions 


Report of the Medical Review Committee to the Profession, p. 15 


The Medical Review Committee ts pleased to have this oppor- 
tunity to inform the profession of its activities since the last 
semi-annual meeting and to review its work over the past few- 
years, 


Since the last Report to Council, the Committee has held 8 
two-day meetings and has received 59 new referrals from 
the General Manager of the Ontario Health Insurance Plan 
'+re “at tme Of these. 57 were ordered inspected by 
the staff of part-time medical inspectors, now numbering 
almost 100 One physician was requested to provide the 


Committee with a written answer to the General Manager's 


" concerns without the need for inspection following which 


hus accounts were recommended to be paid in full, and one 
physician was requested to attend for an internmew without 
prior inspection 

f Uiiy Ue Cuinpleted inspection reports were considered by 
the Committee during the period and in 27 cases, the Commit- 
tee Concluded that serious enough concerns were raised to 
warrant a request that the physician attend for an interview In 
11 cases. the Committee was satisfied that the report of the 
medical inspector adequately answered the concerns of the 
Genera! Manager and recommended payment in full without 
further question In 2 cases. payments were adjusted by the 
consent of the physician based on the report of the inspector 
and 1 cases yet to be finalized 

The Cornmittee met for one to two hour interviews with 27 
physicians In 5 cases. the Committee was satisfied that the 
physicians responses answered the concerns of the Genera! 
Manager and recommended payment of the accounts in full 
In 17 cases, it was concluded that charges had been submit- 
ted to the Pian which ought not to have been paid according to 
theOQ MA Schedule of Fees and the Regulations and accord- 
ingly. the Committee recommended reduction of payments of 
these accounts to tre General Manager In 1 case. areinspec- 
twon of the docto’’s practice by a multi-specialty inspection 
team was ordered and cne review of OHIP profile data was 
ordered Three cases are yet to be finalized 

The Committee has continued to find that the major cause 
of improper billing for physician services to OHIP !s ignorance 
on the part of the physicians and their billing staff of the 


OMA Schedule and its Preamble A typica! example of such 
misungers‘anding occurred where a physician was asked to 
See paves as &@ consultant to the dentistry department of a 
mejor hospital prior to the performance of difficult dental ser- 
vices withia the hospital. The physician, an internist. realizing 
thatthe complete examination which he was performing could 
not be charged as a consultation having been referred by a 
Gentist. Charged a general assessment fee. Had he been 
aware of the provisions of section 29(0) of the Preamble to the 
Ontario Medica! Association Schedule of Fees which provided 
that “A doctor. regardless of specialty. who ts required to 
examine a patient in preparation for dental surgery under gen- 
eral anaesthesia. may charge $12.00 (C904) when he ha: 
seen the patient in the previous twelve months for a genera. 
assessment or $17 00 (C9O3) if he has not seen the patient 
within ihe previous Tach ori ahs The would have suliaisic’ 


the correct fee He was, however, unaware of the correct 


. procedure because he had not read the Preamble to the tarift 


and accordingly, submitted incorrectly His fees required ad- 
justment by the Medical Review Cornmittee If every physician 
would only read the Preamble to the O M A. Schedule curcia: 
ly and in detail and discuss any po:nts which are not Clearly 
understood with the O MA secretariat, many referrals wou'd 
be avoided In addition, if all physicians would ensure them 
selves that every person or agency who bills on their balling 
cards does so in a tushion of which they would personally 
approve, much embarrassment and discomfort would 1 vet 
occur 

A small nuniber of teferrais nave, unfortunately. Witicies 


% 


inspections which revealed significant evidence of fraud anc 
these investigations are now being carried forward Sy tc 
tario Provincial Police, Anti-Rackets Branch In additior 
number of cases have come to light in which it was nece: 
to inform the Registrar of conduct of the physician wnich) 
was believed, ought to bring other provisions of The FH: 
Disciplines Actinto play 

Because of its concern that many doctors were becurt) 
victims of their own ignorance of the: tariff and the regulations 
governing billing procedures as set out n the Act. the Mec 
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Review Committee will continue tts program of issuing Bul- 
letins to the professioa which attempt to inform the menmibunrs 
of the regulations and laws surrour.ding billing practises and 
record keeping In February 1976. tre most comprehensive of 
these Bulletins to dat2 was issued and considerable concern 
was expressed by some members because of the feeling that 
the ‘policies “ set out were too harsh 

Consicerable personal dialogue with a number of individual! 
physiciar.s and representatives of Iccal medical societies and 
academies ensued. In the fall of this year. a meeting between 
the OMA Executive Committee and the Medical Review 
Committee was held Mutual concerns were discussed and an 
agreeme it to co-operate closely in an attempt to help physi- 
cians understand the regulations. tariff and function of peer 
review was reached The OMA has subsequently sent an 
observer Dr Mahon, toanumberotM R C meetings andhas 
published a report setting Out In cetail the workings of our 
Committe 

In addition, the O MA. has agreed to help physicians 
whose practice patterns are referred to the MRC by helping 
to find physician peers who would assist the referred doctor by 
providing counsel, op: nion and moral support as may be need- 
ed It is felt that the attendance of such peers before the 
M_R.C. will help the Committee to cibtain 2 better perspective 
of the referred physician's practice in the context of his spe- 
cialty or geographical area. It's alsa felt that this will alleviate 
tie need felt by some doctors to engage solicitors, who, while 
Loong the bectotintentions, are not able to be of much assist- 
ar ce in discussing que tions of medical necessity and profes- 
onal standards Of pracuse 

The Committee expresses tts thanks to the O.M.A. Execu- 
tive Committee for its gracious and timely assistance In these 
matters 

The Medical Review Committee has had occasion In the last 
{«. y months to review a: some length the extent and character 
of its efforts since the inception of the Committee. This was 

’ review mechanism to assess 
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effectiveness end to assist in directing priorities and future 
diections Itisfelvthat the information which has been derived 
fram this review will be enlightening to members of the profes- 
“on at large and particularly, when read in conjunction with 
wy tye ie 5 iitiahnaie tie dsned in.ine Ontano Medical Re- 
view will give College MeMbErS 4 much clearer perspective on 
thy activities of the Committee 

In reviewing the following charts. members should be aware 
tiiat the figures relate to fiscal years running from April 1st to 
March 3 lstrespectively and that footnotes must be read care- 
fu lyin order to correctly interpret the charted figures 

The charts show that since 1971-1 972, the Committee 
hes CunsiusieU Doz mattetsall reterred directly by the General 
Manager of OHIP save those referred under Q S P.F. which 
were generated to the Committee accordingtoa formula. 

A perusal of the activities during the years reviewed will 
<} ow that initially, only small numbers of practitioners were 
re‘erred, almost all with only one CONCErN expressed and thata 
great deai of time wes spent considering 2a small number of 
matters 


In ensuing years in the early Stage uf tie Cunminice o UGuves 
opment. the majority of referrals invelved possible misre 
presentation of claims and a review of & significant number of 
physicians on the basis that they had very high incomes Re- 
view of the latter category was extremely unsophisticated and 
unproductive in nature and was soon discontinued Review of 
the former yielded substantial numbers of problems requiring 
police or other investigative activities In some Cases. extreme- 
ly large amounts of money were involved. In 1973, the Medi- 
cal Review Committee and Medical Branch moved toa slightly 
more suphisiicated metho of | 
general assessments to Tunor assessMents IN family practice 
This was more productive and many physicians were found not 
10 be keeping adequate records of general assessments and 
monies had to be recovered Much more imponant, fe 
cont inspections have widicdied that the pigivssihi as e 
whole has, possibly because of this activity. become aware ot 
the necessity of keeping adequate records in the case of such 
assessments and the standard of practise in the province has 
significantly improved with respect to this service 

Through 1974 andinto 1975. the Quality Service Payment 
Formula described in the various Bulletins distributed af that. 
time which was a formula developed between the Medica! 
Review Committee aiid pee: groups in each specialty to ideii: 
ty those practices where volume of practice raised questions 
as to the aualitv of sence was in place and while effective iu 
purposes consistent with its design. it proved to be trom the 
point of view of monitoring consultants, an unsophisticatec 
device which fell into disuse in early 1975 

Subsequently. new profile analysis. detailed claims analy- 
sis. Fee Schedule Code utilization protile and patient claims 
history have been used together as 6 monitoring system and 
mis father more sophisticated method of analysis has reduced 
the number of marginally founded referrals to the Medical 
Review Committee and improved the efficiency of professional 
peer review suOstantailly 

Very rough figures indicating in genera! proportions the 
number of physicians by specialty reviewed during the exist- 
ence of the Committee are indicated in the following chart. 
These figures are estimates based on periodic sampling and 
are useful to get an idea of relative proportions of Reviews 
by Specialty 


icistral based upan foie vi 


General Practice . 55 
Genera! Surgery 50 
Internal Medicine 45 
Obstetrics & Gynaecology aN. 
Paediatrics 30 
Orthopaedic Surgery 45 
Otolaryngology 45 
Urology VG 
Opithal nology ! ot 
Dermatvulogy wy ; ib 
Neurosurgery O5 
Plastic Surgery . O2 
Diagnostic Radiology 20 
Anaesthesia . eneee 10 
Neurology . Rae Soe SA! THD 
Psychiatry 2) 2) oS ne eae rear O05 
Thoracic Surgery adult wieteel be eceeaeear - G3 
Physical Medicine & Rehabilitation. ......... O1 
Therapeutic Radiology. ya CO 
Physicians Operating Laboratones 


& Diagnostic Facilities 


As always. the workload of the Committee and the technalo- 
gy and manpower needs which accompany it increase steadi- 
ly The Committee, in addition to service data microfiche, ts 
now equipped with registration data microfiche on a district 
and province basis This allows for more rapid interpretation of 
service data in tne investigation phase by providing the inves- 
tgative staff of the Committee with a ready means to identify 
practice association, hospital affiliations, clinic billings and 
multiple physician billings and so eliminate these from the 
stream of investigation at an early stage Itisalso of considera- 
bie value to the registration department of the College in locat- 
ing Current addresses for physicians in the case of returned 
correspondence regarding licensure The Committee will 
shortly acquire patient history microfiche which will involve 
a bimonthly update of all services rendered to all patients 
by all physicians and practitioners in the province to allow 
rapid interpretation of referrals and inquiries re professional 
services billed through OHIP 

Severul new Computer programs are in the developmental 
stage and in cooperation with OHIP’s Professional Services 
Miotong Branch and Ministry cf Health Systems staff, ihe 
Medical Review Committee continues to labour at improv- 
ing our quality of care monitoring process which 1s now 
counted among the most advanced in the world. 

Physicians are now able to obtain their new profile analyses 
ona yearly basis from the Ministry of Health at cost as has been 
the case with monthly service distributions It ts felt that this 


development will oe very helpful both in allowing physicians to 
better manage their practices and also. in revealing to them 
the nature of their practices in camparison with those of t!®21r 
peers both in terrns of their own services and services which 
they generate In addition the new year has seen the intradiic- 
tion of the new Ontario Diagnostic Coding System for ambula- 
tory care which, combining the best features of the Interna- 
tional Classification of Diseases; and subclassifications Ce- 
signed specifical'y for ambulatory care. will allow 3 better 
understanding of the distnbution of disease processes 3nd the 
patterns of health care delivery distributed throughout the 
province geographically It is hoped and expected that this 
additional information, which will be voluntarily provided by 
the profession in the best interest of their patients, wii allow 
for a more reasoned and equitable distribution of necard 
health care services based on demonstrated patient Nevd ina 
time of fiscal constraint. Profiles. may be developed utilizing 
diagnostic data provided by the physician which will chow thot 
onaregional basis, the incidence of, asanexamplerespradtely 
disease in a particular area. 1S considerably in excess of the 


provinciainorm This may well identity the need for respiratory 
diagnostic and therapeutic equipment and personnel ui 
sociated with the local health care facilites which would 
otherwise go unrecognized or unfilled It ts hoped, with thie 
co-operation of the profession, that such information wii su 
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an improved standard of health care delivery and monitoring o 
the effectiveness of the health car2 system 
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Report of the Complaints Committee, 


In aten-month period, from January 1, 1977 to October 31, 
1977, there has been a slight decrease in the number of 
complaints received at the College compared to the same 
penodin19/76 There has, however, been an increase inthe 
number of Cases Considered by the Complaints Committee. 

Certain complaints are being received so frequently that 
they have become a cause for concern. These have been 
grouped under the appropriate subsection of Ontario Regu- 
lation 577/75 ofthe Health Disciplines Act, 1974. 


Section 26(8): ‘charging a fee that is excessive in relation 


to the services performed’ 

Comniaints related to alleged breaches of this subsection 
are frequently concerned with fees charged by physicians 
for medico-legal reports and reports to insurance compa- 
nies. In the 1977 Schedule of Fees of the Ontario Medical 
Association, fees for all reports, with the sole exception of a 
certificate of mental illness, are listed as |.C. (Independent 
Consideration). It is therefore at the discretion of the individ- 
ua! physician to arrive at what he considers to be a fair fee 
for performing this particular service, taking into considera- 
tion the time and effort expended in preparing the required 
report. It should be pointed out that not infrequently the 
account for this service is passed directly to the patient, who 
may be 1n no position (in cases involving claims for damages 
‘or personal injuries) to pay the account until civil litigation 
has been completed which may take several years. 

It is the usual practice of the College, im such cases, to 
refer the complainant to the Mediation Committee of the 
Ontario Medical Association where the appropriateness of 
the doctor's fee can be adjudicated by his peers. 


Section 26(21): ‘giving information concerning a patient's 
condition or any professional services performed for a 
patient to any person other than the patient without the 
consent of the patient unless required to do so by law” 


During the past year the College has investigated several 
cases in which it has been alleged that this regulation has 
been breached, one of which was referred to the Discipline 
Committee. However, many of these complaints, dismissed 
by the Complaints Committee, have been referred to the 
Health Disciplines Board. Initially the Board considered that 
this regulation should be interpreted literally, and in fact’ this 
Opinion was Supponed by the Board's legal counsel who 
attended several reviews when these cases were dis- 
cussed. However, inrecent cases tne Board has agreed that 
In Certain instances, a Str ‘ation of this subsection 
would be inappropriete as it would pr ‘event a physician from 
fulfilling an overriding responsibility: such as communicat- 
INg wit) a patient's family, or providing necessary infarma- 
tne 


ton for the welfare of children — and indeed of adults — 
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where the patient has expressed the intention of inflicting 
bodi'y harm. 

The College's interpretation of the intent of this ciuihsac. 
tion may be found elsewhere in this report. 


Section 26(26): ‘failing to provide within a reasonable time 
and without cause any report or certificate requested by a 
patient or his authorized agent in respect of an examination 
or treatment performed by the member"’ 


The College has received a large number of compl-ints 
alleging a violation of this sutisection. These relate to the 
failure of physicians to provide necessary medical informa- 
tion to anoiner piiysician ai tne request of a patient; failure to 
respond to a request for a medico-legal report; and the 
failure to provide the Workmen's Compensation Board with 
areport. 

The alleged failure of communication on the part of 
physicians continues to be the basic reason tor many 
complaints. This issue is frequently a cause of concern at 
Health Disciplines Board's reviews with soecial reference to 
the alleged failure of physicians to exolain adequately 
alternate methods of treatment; the results to be anticipat- 
ed; the expected period of disability; and the alleged failure 
of physicians to communicate with patients and/or the 
family during treatment especially in cases not progressing 
favorably. 

Doctor's records, bothinhis office andin the hospital are 
frequently his sole means of establishing the fact that proper 
medical care was rendered. When such records are d2fi- 
cient, it may be very difficult for a doctor to recall exac ‘ly. 
what transpired during the course of his attendance on a 
patient at a later date. It should also be pointed out that there 
is a description in the regulations of the Health Disciplines 
Act detailing exactly the information that must be provided 
in a patient's medical record. ‘his includes the name and 
address of the patient; each date that the member sees the 
Patient; a history of the patient; particulars of each physical 
examination of the patient by the member; investigations 
ordered by the member and the results of the investigations; 
each diagnosis made by the member respecting the patient; 
and each treatment prescribed by the member for the 
patient. Such records are required to be retained by the 
member for a period of six years after the date of the last 
entry in the record or until the member ceases to engage in 
the practice of medicine, whichever first occurs. 


Activities of the Complaints Department 

For tre period January 1, 1975 to October 31, 1976, the 
Comp iaints Department received 524 new pieces of corre- 
sponcience; 219 nems (42%) were processed as inquiries 
while 305 items (56%) were handied as complaints. For the 


= 127 


same penod in 1977, the Department received 498 new 
pieces of correspondence with 250 items (50%) being 
processed as inquiries and 248 items (50%) being handled 
as complaints. 

A comparison of these figures indicates that while the 
total of new mail is down by 26 items (5%) in 1977, the 
Department is processing more (8%) of it as inquiries. 

The comparison of the departmental and Committee 
resolutions of the total amount of new mail (inquiries and 
complaints) for 1976 and 1977 remains about the same. 
The Deparment resolved 64% and the Committee 36% in 
19/76, while in 1977 the Department resolved 63% and the 
Committee resolved 57%, 

It is of interest to note that in 1976, 63% of the new mail 
was written by the patient while in 37% it was originated by a 
third party. In 1977, £3% of the new mail was written by the 
patient and 47% was written by someone acting on behalf of 
the patient. 


Activities of the Complaints Committee 

In the first ten months of 1977, the Committee met on nine 
occasions and reviswed 168 cases. Of these, five cases 
(3%) were referred to Discipline, 117 cases (70%) were 
Gis hissed, while 42 cases (24%) were dismissed with an 
admonishment, cation, warning or. suggestion. One case 
(1%) was referred to another committee of the College, and 
in three cases (2%) the decision was deferred pending 
f2czipt of adaitional information. It is interesting to note that 
in 1976, 20 cases (9%) of the 226 cases considered by the 
Complaints Committee were referred to Discipline, while in 


Report of the Discipline Committee, p. 


4g SS . 4 : 
he! SE arrene eR Ee Was Charged with professional mis- 


conduct in that itwas alleged he had carried on an improper 
dssOuiation and engaged in sexual intercourse with a 
. patient, improperly prescribed various drugs for her and 
failed to assure that she sought and received competent 
psychiatric assistance. 

BT Fg Bae RUE AS attended the-Discipline Committee 
Heating wiih tis Counsel. 

After evidence and argument the Discipline Committee 
POPEIEMEE NICAL sos ceentes ce ene had developed a social rela- 
honship with a Mrs. ..................... and had hired her as an 
employee at his clinic. Their relationship eventually led to an 
affair, and sexual intercourse occurred. Thereafter, Dr. 
wry Seti: arranged for some pregnancy tests to be 
Gone for Mrs. ................... and prescribed certain drugs 
ior ner 

The Discipline Committee found that Or. 
WOS NSt Guilty Of Professional misconduct. It was the opinion 
of the majority of the Committee that the phrase ‘‘sexual 
impropnety with a patient’’ found in Section 26(28) of 
Regulation 577 was intended to prevent medical doctors 
from using their privileged position to take sexual advantage 


1977 only five cases (3%) were so referred. 

in 1976, 76 cases (38%) dismissed by the Complaints 
Committee were referred to the Health Discipline Board. 
while in 1977, 57 cases (36%) that had been dismissed by 
the Complaints Committee were referred to this Board. 


Activities of the Health Disciplines Board 

In 1976, of the 76 cases considerec by the Health Disci- 
plines Board, the decision of the Complaints Committee 
was confirmed in 61 cases (80%), 12’cases (16%) were 
referred back to the Complaints Comniittee for reconsidera- 
tio), and at year end in three cases (4%) a decision had not 
been received by the College. 

in the first ten months. of 1977, of the 57 cases reviewed 
by the Health Disciplines Board, in 26 cases (46%) the 
decision of the Complaints Committee was confirmed, in 
two cases (3%) the case was referred back to the Com- 
plaints Committee, and in 29 cases (51%) the Board's 
decision had not been received at the College. 

The foregoing statistics indicate that while the number of 
complaints and inquires directed to the College has not 
aii2red app’eciably in the past year, the number of cases 
referred to Discipline by the Complairits Committee and the 
number of cases referred back to the College by the Health 
Disciplines Board have both decreased significantly. Tnis 
may be attributed to the more thorough investigation being 
Carried out by the College in dealing: with complaints and 
inquiries, together with more detailed reasons being written 
by members of the Complaints Com nittee to substantiate 
their decision. 


of their patients This section was not designed primarily to 
prevent a medical doctor from treating a person with whom 
he has an existing sexual relationship. In this case it was 
Clear that the sexual relationship was initiated as a result of 
an employment and social relationship and not as a result of 
any doctor/patient relationship which, at the initial stage, 
did not exist. 

The charge of professional misconduct against Dr. 
Pe A Stab 8 was therefore dismissed. 


28 Ol Sk ee eet as was Charged with eight counts of 
professional m sconduct, seven of which involved a dilation 
and evacuation procedure on a single patient, and the 
eighth charge concerned inadequate surgical assistance in 
the performance ofamastectomy. 

After evidence and argument the Discipline Committee 
found that the tacts with respect to six of the eight charges 
against Dr. ..................... had been made out. The Comini- 
tee went on to find that only two of the charges made out 
constituted p-ofessional misconduct. Therefore, Dr. 
35 was convicted of professional misconduct in 
failing to maintain the standard of practice of the profession 
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by failing to iramediately seek consultation when it ap- 
peared that his attempt to perform a dilation and evacuation 
procedure was not progressing as planned. In addition, the 
Committee found that, by failing to remain with the patient in 
the operating room when it became apparent that the initial 
attempts. at Suction were futile, Dr. conducted 
himself in a manner that would reasonably be regarded by 
members of the Profession as disgraceful and unprofes- 
sional. The other charges against Dr. ..........c.cc..00.- were 
dismissed. 


er ed 


This matter came on for hearing and Sentai with (e- 


spect to a pencity an August 9, 1977 af which inie the 
Committee, after deliberation, assessed the Bheaee pe- 
nalty: . 

Gy Ae eh ee pe pe be reprimanded and the reprimand 


be recorded on the Register; 

{2) the name olDe uaa, eect not be published, 

G3) iE Uae Fee 's surgical privileges in the operat- 
ing room will be withdrawn and a condition attachad 
to his licence to that effect. He will be entuled to 
re-apply in two years if there is ample evidence to 
satisfy the College that he has had sufficient retraining 
insurgery. 


3. Dr. Omelian Boris Yarey was charged with proiessici ii 
misconduct arising out of the use of and the reliance plac2d 
upon x-ray films that were of litt'e or no value for Giagnow'c 
purposes, making interpretations of x-ray films that could 
not properly be supported by the films, failing to prope ly 
examine or treat five patients, and improper use of tv/o 
separate drugs. Noha 

The Discipline Committeafound that the charge of relytiig 
on x-ray films of little or rio value for diagnostic pul pos ts 
was made out, as were the chiirges cf failing to proporly 
examine or treat four of the five patients. The charge with 
respect to the fifth patient was withdrawn, and the Commit- 
tee concluded that the facts in support of the other charges 
were not established. - 

After careful consideration the Discipline Committee 
concluded that Dr. Yarey failed to maintain the standard of 
practice of the Profession and in addition exhibited conduct 
that, having regard to all the circumstances, would reasona- 
bly be regarded by members of the Profession as unprofes- 
sional. It follows that Dr. O. B. Yarey was found guilty of 
professional misconduct as alieged in the five charges 
brought against him. 

After careful consideration ihe 
imposed the following penalty: 

The decision as to penalty will be postponed for a period 
of six months, or for such further period es the Committee 
may deem fit, under the following conaitions: . 

(1) Dr. Yarey is pronibited from treating patients with 

diapulse, ultra violet light, and fromm the taking or 
interpreting cf x-rays, but snail reter patients requiring 
such measures to an approved facility; 

(2) Or. Yarey shows satisi saivaals proof that he has up- 

Craded nis skills and knowi sdge as a family pracution- 


ef. 


Discipline Committee 
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(3) that Dr. Yarey report in writing to the Registrar those 
steps he is taking to carry out the above measures 
within six months. 


4. Dr. was initially charged with twenty 
counts of professional misconduct. Counsel for the College 
formally withdrew four of the counts during the course of 
tour days of hearings, and in argument Counsel for the 
College conceded that the facts were not made out to 
Support two other counts. 

Of the fourteen remaining counts one dealt with the 
legibility of patients’ charts and the remaining thirteen dealt 
with the kind of treatment or drugs prescribed or adminis- 
“ered to various patients, or the lack of treatment rendered 
“O various patients. 

The Discipline Committee determined that the facts set 
out in eight of these counts were proved. The Committee 
look the view that, although there was little doubt that Dr. 
"Ss practice exhibited certain deficiencies in 
therapeutics and that he had been guilty of errors in judg- 
ment, his level of practice was not below the standard of 
Medicine Praciised in Ontario. The Committee concluded 
thet, although certain areas of Dr. ........... eee eeeeee 'S practice 
were less than ideai, there was a real risk, in cases of this 
type, inviewing the matter entirely or even primarily fromthe 
vantage point of hindsight. 

The Discipline Committee therefore found that Dr. 
Ht cs was not guilty of professional misconduct and 
dismissed the charges against him. 


i 


SUG lite ee was Charged with professional mis- 
conduct in that in the years 1974 and 1975 he referred a 
number of patients toS. & M. Laboratories Limited in return 
for which he accepted the benefit of a leased automobile 
paid for by S. & M. Laboratories Limited. 

After evidence and argument the Discipline Committee 
found that the case against Dr. ..............c000 had not been 
made out and the charge against him was dismissed. 
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Wel vong was charged with professional mis- 
conduct in that ne was convicted of unlawfully trafficking in 
a Narcotic, tO wit, Pethidine (ethyl 1-Methyl-4-pheny!piperi- 
dine-4-cartoxylate) contrary to Section 4(1) of the Narcotic 
CUO Aut 

At the commencement of the hearing Dr. Wong pleaded 
guilty to the charge, and after hearing evidence and submis- 
sions with respect to penalty, the Discipline Committee 
found Dr. Wong guilty of professional misconduct and 
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revoked his licence to practise medicine in Ontario. 


24 Of asi eaaerae was Charged with professional mis- 
conduct in that,*without the consent of his patient, he wrote 
ailetter tothe solicitor of his patient's former husband, which 
latter eantained information about the condition of his 
patient and professional services rendered to her. 

OUSt 7 er .. altended the Discipline Committee 
hearing wit? Counsei and pleaded not guilty, although he 
admitied writing the ietier, that the letter contained certain 


information with respect to his patient's condition, that he 
did not have his patient's permission to disclose this infor- 
mation, and that the information came to him as a result of 
is professional relationship with his patient. 5 

ay the careful consideration the Discipline Committee 
TEHO LOL cco oss navea caaemre soem guilty of professional misconduct 
as charged pursuant to Section 26(21) of the Regulations 
passed under The Health Disciplines Act. | 

In light of all the circumstances including the general 
nature of the information disclosed and the facts that all this 
informatio? was already known to the previous husband of 
the patient and considering Dre eit ee sess 1S concern for 
the welfare of a young child, the Discipline Committee 
suspended the imposition of a penalty for a period of Six 
months, no other terms being imposed. The Committee also 
directed that Dr. ........ eee ‘Ss name not appear in the 


published report of the College. 


Gort Diguceeei ns. was Charged with two charges of 
professior al misconduct in that, between 1973 and 1975. 
while engaged as Chief Pathologist at ......00....00000.. Genei- 
al Hospita , Toronto, he continued to use laboratory facili- 
ties, staff and materials at the hospital to process his own 
private cytology after his right to do so had been terminated 
by the hospital and that he attempted! to mislead the hospita’ 
into believing that he had stopped coing and had not done 
such work in the hospital, all of which was alleged to be 
misconduct in a professional respec”. 

At IRE FIGGNINOVON ta Or ob hee, appearing with Coun- 
sel, pleaded guilty to the charges and was reprimanded by 
the Discipline Committee. In addition, the Committee or- 
Gered that Om We Ae "s namé not be publisned in the 
report of the College. 


Report of the Long’ Term Planning Committee,. p. 9 


Ti responsibilty and activity of the College of Physicians 
and Surgeons is defined under the terms of The Health 
Disciplines Act and its Regulations. It might Seem premature 
to be undertaking futher planning subsequent to an Act So 
recently proclaimed However, recent experience must tell 
us that our profession now so intimately associated with 
social legislation in health matters is in the midst of ascene 
which is subect to rapid change. Such changes involve nat 
only those which are taking place in clinical medicine but 
those taking place in the organization and provision of 
health services and in the expectations of the public in the 
provision of those services. 

The Health Disciplines Act states clearly the objects of tne 
College of Physicians and Surgeons in Section 46(2) as 
being: 

1) to regulate the practice of medicine and govern its 

members; 


2) to establish, maintain and develop standards of 


knowledge and skill; 

3) to establish, maintain and develop standards of quali- 
fications and practice; 

4) to establish, maintain and develon standards of 
orcfessionai ethics: 

5) to administer Part Ill of the Act relative to the Practice 
of Medicine: 

6) such other objecis relating to human health care as 
the Council of the College of Physicians and Sur- 
geons considers desirable. 


However, Subsection (2) of Section 46 clearly enunciates 
that these objects are established ‘in order that. the public 
interest may be served and protected”. 

A. A. Klass in 1965 discussed a clear distinction in 
professional organizations between what he termed ‘‘As- 
sociations’' and ‘Societies’. The Association was a profes- 
sional organization of a benevolent type made up of profes- 
sionals. with a Common and mutually beneficial purpose 


which worked orimarily for the benefit of its members. The 
Ontario Medical Association is an example of such an 


- organization which plays an important and vital role for the 


profession when public policy is being determined. Since 
pragmatically such policies are a product of many inputs 
from what might be termed self-interest groups. 

The "'Society'’ on the other hand was a professional 
Organization in the profession whose primary function was 
not the protection of its members, but the maintenance of a 
code of stanciards for the protection of the citizens of the 
wlatu. The Coligge of Physicians and Surgeons fits such a 
folé and it is defined under the Provincial Statute. The 
Statute goes further in that it defines a mechanism of 
accountability required of such a professional organization. 
Such G caleguard was influenced by the McRuer Report and 
led to the appointment of lay individuals to the Council as 
well as an establisnment of an appeal or review mechan sm 
for some of the actions of the College by means of “he 
Health Disciplines Board 

The distinction between these two concepts of profes- 
sional groups ts simply not understood by the majority ofthe 
public and unfortunately little more appreciated by our cwn 
members. The clear demonstration that this College serves 
the public interes! is estortial ity TP 
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the eyes of the public. Without adequate Communication, 
the public interest although being well served may not have 
the appearance of being well served. It is important that this 
appearance be made and to do so will require openness in 
Our Cealings and free communication with both ihe pubic 
and ihe profession. Our relationships with the profession 
are also in need of improvement. We must make sure tnat 
the profession really understunds, appreciates and s«p- 
ports our role which 1s one of internal government end 
self-regulation. We must be positive in communicating our 
position in ali matters. We mus! be just as visible and jus' as 
strong in defending good practice as we are in condemning 
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poor pracuce. In short, with both the public and tne proles- 
sion, we must have a persistently and consistently higher 
profile. 

Dr. Bette Stephenson discussed the Self-Governing 
Professions in an address to the Ontario Association of 
Architects in February of this year. Sne was emphasizing 
the need of the profession to become more communicative 
when she said ‘‘The profession like any institution can drift 
away from those it is designed to serve into isolation. Wren 
that happens, the public sees thie professional not as an ally 
butas an adversary.” 

‘Speak out. To the public you say everything when you 
say nothing. There is eloquence in your silence.” 

The standards of our profession are not Static, they must 
change not only as Clinical medicine changes but also as 
the public we serve comes to sense or expect the need for 
such change. Our basic responsibility is the protection of 
the public interest with respect to the practice of medicine. 
Our mechanism in providing such protection is the setting of 
and taintaining standards for the practice of the profes- 
sion. Despite the wide ranging discussions of our Commit- 
tee, we found ourselves returning to this basic function as 
the core of our self-governing role. It is the heart of our 
professionalism. 

The security of the College as a repository and guardian 
of professional standards depends on the confidence of 
both ihe public and the profession. This role will pass from 
us if we lose our credibility with the public or if the profession 
simply doesn’t care. It is clear to the Committee tnat our 
College must be more positive in its role and more visible to 
both the public and the profession. This important stance !s 
common to many of the specific recommendations con 
tained inthis Report. 


A. COMMUNICATION 


recommenaation 1: That the College develop a com- 
munication system with the aim of providing a monthly 
cfanre = #lning the activities and policies of the College. 


The principal method of communication with the profes- 
510n ts Our Annual and Interim Reports. This, in practical 
‘erms, iS alSO a prime method of public communication 
ich rannrte are not confidential documents nor is it 
appropriate that they should be. By virtue of long intervals 
ocetween such reports, matters of complaints and discipline 
ssuMe a Major component of the report, and issues on 

casion have lost their timeliness. !t was the feeling of the 
Committee that frequent, short, regular reports of College 
activity are required which will timely release of 
ntormation, reflect the openness of our dealings to the 
wie CosurMdand tie public, and fulfillan oft icational function 
Io both by regular exposure of our activities. The Committee 
simotrecommending disconunuance rahe eahcabsititice: 
ions but feels that under such a system, the major publica- 
tion Could contain a tuller discussion of the substantive 
sues which we deal with. In making this recommendation, 
the Con mites is aware vial resources will be 
required and that a significant and identifiable portion of the 
udget wil have to be desiqnated. However, itis our 
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opinion that the College cannot maintain a low profile and at 
the same time expect to be seen to be protecting the public 
interest. Full and open disclosure of the workings of the 
College 'n @ positive manner will be necessary, and good 
communication is required to improve the appreciation of 
Our role by both the public and the profession. 


Recommendation 2: That the College adopt as a matter of 
policy the requirement that the affairs and functions of the 
College be conducted with complete openness to the end 
that the public interest appears to be served as well as 
actually being ser ved, and that without limiting the general- 
ity of the foregoing, the College adopt the policy of publish- 
ing all the names cf practitioners found guilty of professional 
misconduct. 


A recent decision of a discipline panel not to publish the 
name of a member found guilty of professional misconduct 
allacieG Conside abie pubic interest and the College was 
placed tn @ very unfavourable light by the press and other 
interested Darties by its refusal! to give out this information. 
Such a stance cannot be seen to be in the public interest, 
and threatens to discredit the purpose and therefore the 
existence of a sell-governing body. Secretiveness and lack 
o* Candor na body Set up to protect the public interest is 
simply not a tenabie policy in today’s society. At the same 
nme, confidentiality as contemplated in Section 65 should 
and can be maintained. 


hecommerdaton 3: That the functions of the College be 
Db’ OuC Wit tO the attention of all members of the profession ina 
positive manner by means of College publications, and that 
a method of positive description of College functions to all 
medical siuaents during their undergraduate studies be 
oelermined. 


iné College of Physicians anu Surgeons no longer culi- 
trols Curricula in medical schools. Although each schoo! 
has a comiponent of instruction in this area, it is felt to be 
variable in time and content. We do, however, have Strong 
ties by means of our university representatives and there is a 


/mecnanism whereby tne Coliege can have an educatwiiai 


input to the senior students. 

College publications should demenstrate the initiatives of 
the College and memiers of the profession in serving the 
public interest. Credit should be given and taken where due 


Recommendation 4 was reproduced above 
SE p iad? = 


B. MANPOWER STUDIES 


Recommendation 5: That the College collect manpower 
data of the type presently being ccllected, that this data be 
stored within the College, that access be at the a'scretion of 
the Council of the College, and thatindividual conndentauly 
be maintained. . 


The Committee's diecuss:cn of this issue wes undertaken 
with the knowledge thai Counci! nas already hac consicera- 
bie cevate on this issue. tis our feeling that such data 
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CulieCie J afid available to the College may be very important 
n ‘the protection of the public interest’, and that a Clear 
statement of policy with regard to our role in medical 
manpower was needed. There was agreement that the 
College had a responsibility to collect information consid- 
ered essential to determine the current and future levels and 
deployment of medical manpower in Ontario. 

The government can gather information from other 
sources, but it is generally conceded that this would be less 
reliabie, and less current than the method proposed by the 
College 

ih iy hot inconceivable that proposals for the delivery of 
service and the deployment of physicians will be forthcom- 
ing This College should be in a position to make a judgment 
about such proposals. Furthermore, this College may be 
requirec to speak Out on such proposals if they contravene 
the public interest in the provision of professional medical 
services If the College should have to take such a position 
in the future, their position would be a strong one only if their 
data base was accurate, and only if our position couid 
clearly te defined in the interest of the public and not the 
profession. To return to our original theme, of paramount 
importance ts Our credibility and public confidence. 


C NEW PROCEDURES OR THERAPIES 


heconminiendauon 6: That a small three member committee 
be established tc consider problems raised relative to new 
modalities of practice and new therapeutic agents. This 
committee would be tree to enlist the expertise of authorities 
IN the field and using this information advise the Executive 
Cornmitiee as to the position the College should take. 


The Committee felt strongly that the College should 
identify its position with reqard to new modalities of treat- 
ment and therapeutic agents. As an example, as the body 
vested to preserve the public interest in medical practice, 
we have not taken a position on the use of Laetrile. It is 
recognized in some instances that the timeliness of such 
Statements would be of particular importance and it would 
be important for the College to respond quickly and au- 
thoritatively to situations as they arise. 

vis lie Vilici Nand, there is no reason that such state- 
ments Could not be anticipatory in nature. They would be 
directed to the profess.on as a regular educational release 
via a monthly College publication. They would also be 
useful to the public as constituting a statement from the 
wOU y }eopONsibie lor their protection. 

At the present time, this is done on an ad hoc basis by 
College officers having obtained appropriate advice, and 
also by the Medical Review Committee in making judgments 
on thie medical necessity of services wnen a case has been 
presentes to them by OHIP (e.g. HCG). lihas also occurred 
ina more SESS fashion aig the Executive and Council 
(Acupuncture). tt was our feelin ng that an on-ac:ng review 


the ier. and would produce a ene, f “Colle a 
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opinion’ than through the Medical Review Committee or cid 
hoc mechanism, and also we feel demonstrate to the public 
that we do act in a positive fashion to their safeguard and 
benefit. 

This position should not be construed as preventing 
practitioners from applying new modalities of therapy as 
long as they pose no significant hazard to an informed 
patient. Nevertheless, surely the: College should not shnink 
from making a judgment pro or con about the efficacy of 
such therapy based on the opinicin of experts. 

The make-tin of the committee: should be chacen to hoa 
real expertise to bear. We would suggest one member 
should be aclinical pharmacoloc ist. 


D. LICENSURE 


Recommendation 7: That the Education Committee careiui- 
ly examine the following. 

1. A straight internship is insufficient training for a General 
licence. 

2. Licensure be granted to physicians taking straight intern- 
ships, but only after certificatio? by the Royal College of 
Physicians and Surgeons of Can.2da. 

3. The Education Committee carry out Studies to determine 
competence for a General licence after one or two years of 
training. 

The Committee were made aware of the current activities 
of the Education Committee, but were not preparedtotahke a 
firm position on the preregistration training period. Howev- 
er, they feel certain issues required Claritication. This re- 
commendation is supportive of the Education Committee 
plans for studying a variety of pre egistration routes. 

Iney. didsfeel. however, that the.evoectations, of vas 
experience gained in Clinical clerkships which were held at 
the time of institution of that program had not been met. 
Consequently, this fecomimendalion is designed to urge the 
Education Committee to address tnemselves to this issue 


E. PEERREVIEW 


Recommendation &. That a propasal for a pliot study of pe ™r 
review programs be taken by the College to the districts for 
aiscussion. The initial methodology and qround riles for 
peer review should be outlined and the non-punitive educa- 
tional nature of the outcome be guaranteed. 


Knowing that peer review will be the subject of a report by 
aseparate committee, this topic was not discussed in denth 
The proposal placed before Council in April of 1977 was 
supported in principle and the discussion focused on ways 
and means of introducing sucha program. 

In the present climate, any ecitivities which cou'd be 
interpreted as additional controls would ‘ikely engercer 
resentment. It would therefore be necessary to pres: iia 
proposal for peer review in a positive manner with em pr asis 


on the educational qurncese and the benefits to he eee 
the profession. It wasieit inal a pilot Study would Be reared 
to ODlain evidence 10 Suppo't a peer review proqe:m arf 
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that persons taking part in Such a study should be protected 
from punitive measures. The possibility of working with the 
ontario Council ot Continuing Education for developing the 
educational components of the program should be ex- 
plored. 

It will be the responsibility of the College to gain the 
acceptance and support of the profession for such a pro- 
gram. To this end, the Committee feels that any such 
f-roposal should be discussed widely among members to 
allow their input. A mechanism for a district-by-district 
ciscussion should be arranged. 


f DELEGATION OF MEDICAL ACTS 


Flecommendation 9. An act declared by the College to be a 
modicalac! can be done by anon-medical person when the 
College has approved the training and the assessment of 
ie proficiency of these persons to perform the aci. 


The Committee reviewed current mechanisms and Cur- 
rent problems in delegating medical acts. Historically, the 
growth of peramedical individuals has been rapid and 
necessary. lt iS a Situation which ts far from static as the 
technology of medicine advances, and as other professions 
develop and change or seek to change their role. 

It iS Our view that the College should not be seen to be 
defensive in the use of this mechanism, since modern 
practice already has fostered such developments. The 
recommendation is designed to enunciate a policy whereby 
our profession can safely sanction such delegation. It is 
Stated to assure the public that such individuals have been 
trained in a program which this College has reviewed and 
approved and that the demonstration of their proficiency 
has been by a method which this College has reviewed and 
in which it has crecence. It is meant to imply that medical 
professional input p ys a significant part in the training and 
assessment components of Such programs. 


G:.. THE SIZE OF COUNCIL AND COUNCIL ASSISTANTS 


fecommend2tion 19; That Council increase its size to the 
maximum allowed b: The Health Disciplines Act. 


In considering the current activity of Council, and in 
particular, the acce erated activity expected with new pro- 
grams, the Committee felt that there was a need now to 
mate use of the current provision under the Act for increas- 
ing the number of members participating in the direct 
activities of the Council. At present, Council consists of 5 
university representatives, 12 elected members and 4 per- 
SONS appointed by the Lieutenant Governor in Council, fora 
total of 21. The maximum permissible under the present Act 
is 5 university representatives, 16 elected members and 6 
persons appointed by the Lieutenant Governor in Council, 


for atota! of 27. 
Tney did so after discussing a number of mechanisms 
which might be available to lighten the increasing load on 


individual councilors short of chang: ng Council's size. 


However, the provision that councillors must staff all statu- 
tory committees and the obvious desirability of havina direct 
Council input into other committees brougnt us finally to this 
recommendation. Certain committee appointments pose 
particularly heavy loacs (Discipline) and increased Council 
manpower would allow construction of further panels. 
There is also an advantage of increasing the Council 
presence in districts if more councillors are available. 


Recommendation 11: A system of appointing College as- 
sistants in each aistrict be instituted, taking into considera- 
tion geography, specialty and profession, and/or public 
esteem. The number suggested from each aistrict is Not io 
exceed four. Each appointee would be expected to Make 
time commitment to the College 


This recommendation has two purposes. First, it could 
assempie a cadre of members with a real interest and 
commitment to the Ccllege who could by their diversity 
assist the Council in ad hoc cominitiees, hospital assess- 
ment, special assistance teams, and inspections. By being 
involved in a continuing way, they would quickly become 
knowledgeable with the workings anci responsibilities of the 
College. Secondly, they would act as District Council As- 
sistants with whom their Councillor could communicate first 
hand topical information from the College for further dis- 
semination in the district, and the group (the councillor and 
his assistant) would be a more visible ‘‘presence’’ of the 
College in each district. Communicat on with the profession 
at alocal level would be improved. 


H. PERIODIC REVIEW OF COLLEGE SOMMITTEES 


Recommendation 12: That a periodic review by Council of 
Statutory Committee functions on an on-going regular basis 
ake place. 


The Statutory Committees of Council reflect its major 
activities and responsibilities. Each reports twice a year to 
Council on its proceedings. Council therefore has an op- 
pcrtunity to monitor such activities on a regular basis. 

What we are recommending is for instance that one 
committee per year be reviewed by Council, possibly by 2 
ccuncilior rot associated with the committee. Such a paitew 
would not just look at the day-to-ciay operations of the 
committee, but might well comment on the effectiveness of 
the committee, whether its purpose or its needs are chang- 
ing or should change, whether its stance is appropriate to 
the times and so on. We are aware that although we are 
bound by an Act, there is a hazard that a committee (even a 
changing cne) might become if you like, set in its ways, 
preoccupied with the problem of the: day and not see the 
need tor changing methods or approaches. Such a periodic 
review would be helpful in producing a fresh, outside 
overview of these important functions on 2a reguiar basis. 

ee its deliberations, the Commiiiee quick'y became 
at much long term planning had alrcacy gone on In 


particular, the Ad Hoc Committee on Peer Review and the 
Education Committee have long term projects under con- 
sideration. We are also aware of the planning which went on 
and was initiated by Council to improve the Discipline 
procedures, subsequent to the Henry report. 

We ye alo aware that some of our recommendations do 
noi Colulitute long term planning, but are attempts to firm up 
principles by which the College functions, and which have 
long termaimplications. 

Oty. the s{rongest theme of these recommendations is 
the proposition that the significance and value of this 
College as the repository of authority in a self-governing 
profession needs serious up-grading in the eyes of the 
public and our own profession. It is our opinion that a 
vigorous effort in communicating our role to the public and 
the profession must be undertaken. This is not to be inter- 
preted as an ‘advertising campaign’, but as an “‘informa- 
tioncempaign”’ 


Report of the Peer Assessment and Education Committee, 


e Committee on Peer Assessment and Education, which 
was Created by motion of Council 5-C-4-77 in April 1977, 
“pent considerable effort in studying the very involved and 
gilficult job assigned to it. You will recall the terms of 
reference given the Committee. 

If RMS OF REFERENCE: 

“tne Committee will consider all aspects of the institution of 
a peer assessment program, to include criteria to be used, 

lyCos of persons serving aS aSSeSsors, AGECISION-MAaning 
procedure within the College, personnel and financial 
implications for the College and necessary amendment to 
legislation. The Committee shall also consider how such a 
program could be integrated with present College activities 
of peer review, and shall report with recommendations to 
the Council in November, 1977, having given the Executive 
Committee an opportunity to comment upon any recom-. 
mendations prior to the Council meeting." 


ihe Cornmittee stucied a large amount of material in the 
medical literature, and held detailed discussions with 
representatives of the Corporation of Physicians of Quebec, 
who are involved in the operation of a program designed to 
ensure ongoing competence of Quebec physicians. In 
addition, the members of your Committee discussed the 
philosophy of this, type of program with many colleagues, 
and brought ideas and opinions from these contacts to the 
deliperatiors of the Committee 

The Committee became convinced that some type of 
program tc ensure competence ts required, if the College is 
lo fulilits responsibility 70 the people of Ontario, but it was 
mvincec of tne necessity for a carefully and logically 
orogray, rather than a complete but hastily 
framed ancwer to the Council. Accordingly, the Committee 
was not able to consider all the matters within its terms of 
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organizing a pilot 


Was the tesling of the Committee tha 
non-punitive in nature, and aimed at accomplishinc °' 


We are also aware that these recommendations have 
significant implication with regard to cost and to space 
SE heeas ik we no specific recommendations in this 
regard, we urge that this reparative process be regarded as 
a high priority, and recommend that the mechanism anc 
resources required to do so be facilitated by Council. 


ew aleur 


The Report of the Committee as a whole was accepted by 
Council, and the Executive was directed to study anc 
implement Recommendations #1, +3, #4 and #6, and tc 
determine ways and means to proceed with the othe 
Recommendations. 
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reference, since t was felt that until some evidence was 
obtained a3 to the utility of such a program, integration into 
(.ollege peer activities, cost, and details of the administra- 
tion of a program of this type, could not be properly defined. 
The Committee agreed that the purpose of Peer Review in 
a general sense is to ensure that an acceptable level of 
competence is maintained by all physicians licensed to 
practise medicine in Ontario. 
The Specific Objectives of Peer Review were considered 
tobe as follows: 
1. Toidentify physicians who are practising at an unaccept- 
able level in general, or in Specitic areas. 
. To designate remedial actions to correct the deficiencies 
identified. 
%. Toensure that the remedial actions have been effective. 


SN 


The Committee looked at the alternatives of relicensure 


yndeatan camputsory continuing education require- 
ments, self-evaluation Computer examinations, andis of tne 


opinion that an on-site inspection by a peer or peers was the 
only method likely to accomplish the objectives. Whether or 
not this method could meet the objectives could only t 
decided after experience was gained with sucha prog: 
Accordingly, the Committee was in favour of the C 
study, to be cesigned as a feds: 
program, to gain experience in on-site peer assessme! 
i this project Mus! Lv 
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following: 
a) determining whether or not the findings of the proc: 
validate the needforaprogramcithist, peatall 


b) determining wheihier the information 
on-site assessment is adequaie to identi 
levels of practice; 


prakstanimak! ar . 
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c) devising and validating a standard reporting system as a 
{ool to be used by peer assessors, 

d) attempting to determine whether this type of on-site peer 
assessment should be done by part-time peers in prac- 
tice, or whether full-time assessors would,be preferable; 
and 

e) ascertaining the kind of educational program that would 
benefit any physician identified as practising at an unac- 
ceptatile level: 


The Committee feels strongly that assessment reports 
should b2 reviewed by a College committee appointed for 
the purpose, and that any decision as to necessary remedial 
educatio 1, or other action, must be the responsibility of that 
Committee. It is anticipated that if any decisions were 
contempiated that necessitated ection interfering with a 
physician's practice, that the physician concerned would 
be interviewed and the matter discussed In detail with him. 

it was the opinion of the Committee that for the pilot 
project, a random sampling of the profession should torm 
the basis of the sample, and that in addition, a rancom 
sample of physicians who practise in isolation from cci- 
leagues and/or hospitals should be included. The inclusion 
of this specific grouo of physicians is based on the exper- 
ence of the Quebec program, which has found within its 
ranks a relatively high need for remedial educational assist- 
ance. 

The Committee was sensitive to the need that a program 
of this type would have to be shown to the profession as 
desirable and necessary, and above all, as fairand helpful to 
the profession. The Committee felt that the profession 
should be told of the College's intentions, and asked, not 
whether they agree with the principl, but for suggestions as 
to how the program could be designed as fair, accurate, anc 


effective. 
The emphasis has io be on he educational role of the 


program, with the assurance to the profession that it is not 
designed as, and will not be used as, amethod ot grading for 
ohysicians into categories of competence, but is specifical- 
y aimed at tne identification and correction of an unaccept- 
ab!e level of practice. 

The Committee, therefore, would make the following 
recommencations: 


1. That the Council approve the institution of a pilot project 
on peer assessment, using on-site peer evaluations. 
2. That a ccmmittee be struck by the Executive Committee 
to organize the pilot project, with particular respect to 
i the forrnat of the on-site visit, 
NH the Ges oline reporting form, 
iii the determination of means of acquiring input by the 
profession with respect to procedures and methods, 
and 


iv the formulation of recommendations with respect to 
support staff, and a proposed bi dget. 
3. That a budgetary allowance of $100,000 be allocated in 
the 1978 budget of the College totund the pilot project, in 
its initial phase, unt!! amore detailed budget ts approved. 


The recommendations of the Corimittee were accepted 
by Council. with the addition of a fourth item: 
4. That an initial information program directed to the protes- 
sion explaining the reasons for this pilot project be 
instituted in advance of the pilot project. 


The new committee will report to ‘Council with a planned 
program, for approval, priorto any action. 

if rnembers of the Culege nave any propesais or com- 
ments which they feel might De germaine to the responsibili- 
ties assigned to this committee, these should be directed to 
the Registrar. | 








NOTICE 


During the past year the College has received a 
Yuva Huinwel Of Complaints relating to what is 
alleged to have been improper conduct on the part ofa 
physician while carrying out a gynaecological ex- 
amination. 

None of these complaints after being considered by 
the Complaints Committee have been referred to the 
Discipline Committee for a hearing. In one instance, 
the case was referred to tne Health Disciplines Board, 
as the complainant disagreed with the decision of the 
College. After reviewing the material available to the 
Complaints Committee and questioning the com- 
plainan: and the physician concerned, the Health 
Disciplines Board confirmed the decision of the Com- 
plaints Committee of the College. 

It should be pointed out that while the circum- 
stances surrounding these incidents may vary, the 
examination having taken place in a physician's of- 
fice, the patient's home, and even in an out-pa- 
tient department of a hospital, in all cases there was 
no third pany present. 

While the College recognizes that it may not be 
practical to have a third party in attendance in all 
instances during a gynaecological examination, it 
nevertheless wishes to draw to the attention of the 
Meets Of Lve Coliege that it would be wise for all 
physicians to exercise discernment in determining 
those situations where such a precaution would be 
advisable. . 
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Report of the Medical Review Committee, p. 17. 


Since the last meeting of this Council, the Medical Review 
Committee has met on fourteen days for regular meetings in 
addition to its hearings and hearings before the Health 
80 lo Negeat Board. During that time 59 new referrals 
have been considered and in addition, 42 reports of medical 
and {inancial inspectors appointed by the Committee to 
obtain further information regarding referrals previously 
received have been reviewed. Thirty-nine doctors have 
been interviewed and tentative decisions made. It would be 
a fair assessment to make that while the volume of work of 
the Committee remains approximately steady since our last 
repull, ie “iaiuie of the cases which happen to have arisen 
during this period of time may have been somewhat more 
complex and protracted than is usual. . 

- Certain matters which have come to the Committee's 
attention in the course of their review of accounts referred 
py the Generali Manager of the Health Insurance Plan 
deserve to be brought to the attention of Council. The 
Committe has been concerned with a significant number 
of accounts for the service of psychotherapy which have 
been rendered in circumstances which inspection suggests 
do not meet the Committee's view of what is an appropriate 
standard of pract ce for psychotherapy in Ontario. 

The Committee looks to and accepts the O.M.A.'s defini- 
tion of psychotherapy as set out in the Schedule of Fees, 
namely “any form of treatment for mental illness, behaviou- 
ral maladeptations and/or other problems that are assumed 
to be of an emoticnal nature, in which a physician deliber- 
ately establishes a professional relationship with a patient 
for the purposes of removing, modifying, or retarding exist- 
ing sympioms, cf attenuating or reversing disturbed pat- 
terns of behaviour, and of promoting positive personality 
growth and development”. It will be recognized that this 
definition grovides for a wide variety of treatment modalities. 
Distressingly, a number of physicians have taken the posi- 
tion that no medical record can or should be kept in the case 
of psychotherapy. This position appears to be based (a) 
upon the idea that the patient will not communicate freely 
with the pnysician if he knows that a record will ultimately be 
nade of the nature of his problem, or (b) upon the physi- 
cian's concern about the ultimate confidentiality of these 
records. On the other hand, the Committee has as a main- 
stay of peer review reviewed physicians’ records in order to 
obtain evidence that the service has been rendered in 
appropriate fashion and was of acceptable quality. The 
Committee does not contend that the review of records in 
and of itself is the only legitimate tool of peer review but on 
the other hand, it is fair to say that a review of physicians’ 
practice records in the past has served as a useful way of 
drawing some conclusions about the quality of the physi- 
cian's work and the nature of the services rendered. The 
Committee, therefore, considered the question of appropri- 


ate standards for practice records in psychotherapy. The 
Committee consulted various authoritative professional 
psychiatric bodies and sought peer opinion with respect to 
such matters and cencluded that the physician shoulc «erp 
normal patients’ records as required by the regulations 
under The Health Disciplines Act and that such recolds 
ougnt to indicate and state in some reasonable diagnostic 
terminology the presumptive nature of the illness or probiem 
being dealt with and some idea of the history ofitsongn In 
addition, it was felt that such records Ought to state a pian of 
treatment or approach to the identified problem togetner 
with some rationale for this plan ard a presumptive diag .o 
sis. Followup of progress recorcs of psychotherapeutic 
treatment over lenaihy courses, it was felt, shou'd atony 
indicate the patient progress on therapy. The Committee 
recognized that all of such elemer ts may not appear in the 
record of the first or even the first few visits in the Course: of 
psychotherapeutic contact but it was felt that the applica: 
tion of these criteria reasonably te the whole of a patient's 
record was in accord with the appropriate standard of 
practice in Ontario whether for consu!tants or general 
physicians. 

Your Committee has taken this matter up with the Ontario 
Medical Association and it is hoped that 'a reasonable 
standard! can be agreed upon and will form the basis for 
proper practice in the future. In addition, it is hoped that the 
fee tor counselling recently introciuced in the Schedule of 
Fees can be rationalized into this structure. 

Another area of concern recertly has been referrals of 
certain practices in which proctoscopy (not to be confused 
with sigmoidoscopy or proctosigmoidoscopy) has been a 
very proninent feature. After soliciting a substantial number 
of peer opinions in the fields of general surgery and gastro- 
enterology, the Cornmittee was of the view that proctoscopy 
or anosc.opy had no value as a routine screening procedure 
for the detection of asymptomatic colonic of rectal disease. 
The Committee took the view that proctoscopy or anoscopy 
was medically useful for further investigation of significant 
symptorns or signs relative to the anorectal region and 
should not be used in the nature of a screening too; IN 
patients without well documented histories, signs, of Symp- 
toms suggestive of anorectal disease. For this reason, the 
Commitiee could not agree with thie position taken by some 
members that proctoscopy was an essential part of an 
annual health examination. The Committee was of the bel.ef 
that the fee for this service should certainly De paid wneve 
the signs or symptoms indicated its use. This matter also has 
been brought to the attention of the Ontario Medical As- 
sociation by your Committee. 

In asimilar vein, the Committee was concerned to review 
a number of practices in which repeated intramuscy'ar 
injections of vitamin B12 ona weesly or biweekly Dasis weie 
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administered to pa 129ts with no medical indications for this 
treatment recorded. Peer opinions suggested that aside 
'rom certain hypercatabolic states encountered in the 
oractise of Cancer therapy and aside from pernicious 
anemia, the injection of B12 on such a repeated basis is noi 
nedically necessary. 

The Committee considered the application of acupunc- 
“ure to the treatment of obesity and smoking and discovered 
‘hat there are a certain number of practitioners treating 
datients for these conditions by the application of small 
‘humbtack like devices to the posterior portion of the 
eallobe or ty the depositing of small metallic pellets in the 
external ear Canal ostensibly as a form of acupuncture. The 
“Committee was further distressed to find that ina number of 
practices this was the only modality of treatment ever 
applied by tre practitioner in question. Without exception, 
these practices always Charged a general assessment for 
every patient seen and there were even cases in which 
consu'tetions were Charged even though patients were, for 
tne most pert, self-referred or referred by general physi- 
Clans as a matter of convenience. The Committee was 
hesitant to suggest that general assessments prior to the 
institution of acupuncture were inappropriate for there may 
obviously be situations in which true acupuncture may be 
annhied by ethical physicians who do require thorough 
a Lessment of the patient before applying such a modality. 
On he eat hand, the Committee found it a little strained to 
accept the proposition that Such services were always 
nececcarir the case ofthe application of these ear tacks or 
pellets. 

The Committee also had occasion to study the tech- 
mques of ‘‘biofeedback"’ as they relate to the practice of 
psychotherapy. It has been observed that the practice of 
“biofeedback’’, when based upon galvanic skin resistance, 
alpha-theta wave monitoring, or eidetic imagery, relies 
upon the principle that psychological states and certain 
autonomic nervous functions are related. While this fact has 
teen recognized by physicians for many years, the relation- 
ship of the galvanic Skin resistance, alpha-theta wave 

pe Seong, wi ULLELL iNagery to internal psychological 
states and other physiological variables, is not currently 
established. The Committee concluded that the use of 
biofeedback based upon galvanic skin resistance, alpha- 
theta wave recordings, or eidetic imagery to monitor nerv- 
Ous activity levels, internal psychological states, or other 
bnysiological variabies, is not properly considered to be a 
medically necessary service at this time. The use of biofeed- 
back in the treatment of migraine headaches, hypertension 
end vascula’ insufficiency is still in an experimental stage 
anc the Committee believes that when valid scientific evi- 
Conce 1S available that this 1s an effective modality in the 
Teatment of these conditions, it should be considered a 
l ecessSary service. Ir the meantime, the Committee was of 
the view that such a form of treatment is not medically 
recessary. Biofeedback treatment, based upon the record- 
ing of eleciromyographic activity or electroencephalo- 
_feprc tracings properly measured to monitor muscular or 


cerebral activity for the treatment of neuromuscular disor- 
ders and-or epilepsy, was estabished as a medically 
necesSary service at this point in time. 

The Conimittee was obliged to review a number of anaes- 
iietic practices during recent months in which claims for 
controlled or induced hypotensions were very high. The 
Committee considered widespread peer opinion as to the 
aopropriate practise of and necessity for this modality. As 
with any technique, a list of absolute contraindications 
could be drawn as well as alist of likely indications. The area 
iri between poses a number of problems in that there are 
differences of opinion as to the indications for anc extent to 
which hypotension should be used. he Committee consi 3- 
ered these criteria and set out its proposal for reasonab!: 
indications for this treatment and reasonable standards to: 
its practice. As with all the foregoing, these proposals have 
been brought to the attention of the Ontario Medica! As- 
sociation and it is hoped, with their assistance that the 
matter may be resolved. 

similarly, the Committee was concerned about a num be: 
of cases referred to it regarding anaesthetists who billed for 
almost every newborn patient for anaesthesia at obstetrica! 
confinement, with the extra fee provi jed for resuscitation of 
the newborn. The Committee also proposed reasonabdie 
standards for differentiating unusual efforts at resuscitat 
justifying this extra fee trom tiie USL al Minimal SuCctiONing, 
mask ventilation and slap on the behind which were felt not 
to justify extra billing. It is hoped that with the assistance of 
the Ontario Medical Associei.on this matter may aiso be 
Clarified for the benefit both of the public Wee and the 
profession i; 

Since our last report, the Committee has had the unfortu- 
nate duty of dealing on behalf of the College with a number 
of referrals which have brought to our attention practices 
which no ethical physician would cor done. Aroutine review 
of several physicians rendering unusually high volumes of 
nursing home care ultimately reveciled large numbers of 
services which were <ipparently not being rendered by the 
physicians in the volume claimed and for which in ih, 
cases, apparent fictitious records nad been created. 
another case, the routine investigatio1 of an unusual eae 
of practice regarding volume of night house Calls revealed a 
massive pattern of deception on the part of a physician 
reaching into almost every facet of his practice and affecting 
not only his honesty of billing but als his Say of profes- 
sional service. 


The review of a number of physicians on the basis of 
unusually small practice volumes revealed several unfortu- 
nate individuals apparently suffering from conditions such 
as would draw their fitness to practise Medicine in Quesucr 
The Committee has, as has dlways been its po wed 


ately upon discovering Such practices Which May CONSE tl 
dishonesty or otherwise igi a physician's fitness to or 
Suitability to practise medicine, reie red the matter to the 
appropriate authorities. In the case cf fitness to practise oO 
disciplinary matters, this is tne Registrar of the Coiege anc 
in the case of apparent cishonesty, the appropiate force 
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authorities are notified 

Your Committee has continued to the best of its ability to 
-atry the very heavy load of referrals referred by the General 
Manager and welcomes in this endeavour new members 
appointed to the Committee effective September 1977, Dr. 
“red L. Johnson of this Council and Dr. John McCabe of the 

ty of Windsor. At the same time, the Committee is very 

‘ndful of the extensive contributions above and beyond 
ne Cail of duty by members recently retired from the 
“omm ttee and on behalf of the Committee, | wish to 
2xpress Our personal gratitude and urge that this Council 
2xpress their gratitude to Dr. James F. Ballantyne and Dr. 
Jouglas E, Crowell for their years of diligent and arduous 
sCrVvice. . 

The Medica! Review Committee has, during its period of 
2xiSteNce, Se 2 difficult times. Indeed this was to be expect- 
*c when the dublic interest and service to the profession's 
nlerest required the introduction of new concepts and 
infamiliar ideas to a medical profession already beset by 
he effects of social and economic change. Your Committee 
3 COgniZant ot these Gifficulties but hopes that in coopera- 


Special Notices, D220 


fessional conduct of Members 
ractitioners are reminded that in entering upon the prac- 
-€ Of Medicine they undertake a life of service in which the 
>Eds and best interests of their Patients must always be 
aramMount, and that the self-interest and competitive prac- 
-ES acceptable in commercial enterprises have no proper 
Ace in the profession of which they are members. 

From the time of Hippocrates there has existed and been 


veloped Py Iradimon a code of professional conduct that | 
ists to the knowledge of all members of the profession. 
ji1@ apart from any written requlations or Code of Ethics. 
at May be drawn up for the guidance of members. The 


tiege has adopted the Code of Ethics of the Canadian 
2dical Association. A copy may be obdiained without 
“rge from the Registrar and all members are urged to 
niliarize themselves with its contents. bearing in mind that 
2 Code 1s only a guide and does not bind or limit the 
CciIpline Committee of the College in determining whether 
fessional misconduct has occurred. According to the 
‘ght of judicial authority the members of the Discipline 
mmittee who are members of the College having knowl- 
ge of the traditional standards of professional conduct 
eomtled ts indne whether any offence has been commit- 
that amounts to misconduct in a professional respect or 
duct unbecoming a medical practitioner. 


tion with this Council and with the Ontario Medictil Assoc vi 
tion, both of whom have so frequently and qracion ly 
extended helping hands, that we May CONMNUE to demo ys, 
trate that the mecical profession of this Province is tespon- 
sibly Capable of self-government and self-discipline | 1s 
your Committee's respectful view that anumber of changes 
in the format of its activities miay be desirable to prom >te 
these ends and no doubt this Council will have an oppor- 
tunity to consider those Changes. Notwithstanding trat, 
your Committee is of the view that we must somehow make 
this concept of retrospective peer review work and your 
Committee rededicates itself to this Council and to the 
mem ership of the College to co its utmost in this direction. 
The alternatives to peer review when examinedin the light of 
the public interest in receipt of optimal health care and the 
interest of the medical profession in Ontario, are too unac- 
ceptable even to receive consiceration. 

Your Committee expresses its appreciation for your 
SUPport In the past and looks forward to your input end 
assistance in the future. ; 


Regulations defining professional misconduct 
For the purpose of the Medical Part of The Health Disci- 
pines Act, ‘professional! misconduct" is defined in Section 
2b of O.H. 577/75, a regulation made by the Council and 
approved by the Lieutenant Governor in Council. Profes- 
sional misconduct is detined in the Regulations under 
thirty-one general categories, as follows, 

1. failure by a member to abide by the terms, conditions or 
limitations of his licence: 

2. COntrave ition of any provision of the Medical Part (Part 
II!) of The Health Disciplines Act, The Health Insur- 
ance Act, 1972 or the regulations: 

3. failure to maintain the records that are required to be 
kept respecting a member's patients; (Reference: Sec- 
tion 28 of O.R. 577/75) 

4 having a conflict of interest: (Reference: Section 27 of 

O.R, 577/75) 

USING a term, tithe or designation other than one author- 

ized Or using aterm, title or designation that is prohibited 

by Wiis Reguiaticn, 

6 permitting. counselling or assisting any person who is 
not licensed under Part Ill of the Act to engage in the 
practice of medicine except as provided for in the Actor 
this Regulation: 

7. charging a fee that is in excess of the fee in the schedule 
of fees of the Ontario Medica! Association without prior 
notification to the patient as to the excess amount of the 
fee: 


oa! 


10. 


ta 


az: 


13. 
14. 


i Ys) 


16. 


iva 


18. 


ie 


20. 


a 8 


ee. 


23. 


24. 
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[NOTE: ‘‘prior notification’’ means notification before 
the sevice is performed. It may be given veroally or in 
writing but a signin the office is not acceptable. } 


. charging a fee that is excessive in relation to the ser- 


vices performed; (Reference: Principles Governing 
Proper Professional Charges on page 22) 


. failure to carry out the terms cf an agreement with a 


patient: 

selling a professional account t) a third party; (NOTE: 
The College does not prohibit thie use of credit cards in 
payment of physicians’ accounts. ] 

refusing to render a medically necessary service unless 
payment of the whole or part cf the fee 1s received in 
advance of the service being rendered; 

requiring payment for a service that is insured under 
The Health Insurance Act, 1972 as a condition to be 
met before comodieting a claira card for submission 
under that Act or, before providing an itemized account 
of the services where a request is made for an itemized 
account by the patient or arepresentative of a patient; 
offering a reduction for prompt payment of an account; 
Charging a fee for services not performed; 


falsifying a reco-d in reenect of the examination ar 


"g 
treatment of a patient; 
knowingly submitting a false or misleading account or 
false or misleading charges for services rendered to a 
patient; 
announcing or hoiding out to the public that the member 
iS a specialist or is specially qualified in a branch of 
medicine where the member is not qualified as a spe- 
Cialist: 
(Reference: Section 22 of O.R. 577/75 governing the 
recognition of specialists and use of sere designa- 
tions.) 
engaging in the practice of med:cine while ihe ability to 
perform any professional service is impaired by alcohol 
or adrug; 
contravening while engaged in tne practice of medicine 


any federal, provincial or municipal law, regulation or — 


rule or a by-law of a hospital cesigned to protect the 
public health; 

failure to maintain ihe Standard cf practice ot the profes- 
sion; 


Giving information concerning a patient's condition or 


any professional services performed for a patient to any 
person other than *he patient wihout the consent of the 
patient unless recuiredto doso hy law; 

failing to continue to provide professional services to a 
patient until the services are no longer required or until 
the patient has had a reasonable opponunity to arrange 
for the services o! anotner member: 

Making a misrepresentation respecting a remedy, treat- 
ment or device; 

failing to reveal the exact nature of a secret remedy 


Zo! 


26. 


30 


following a proper request for such information; 

[NOTE: A ‘proper request’’ would be a request made 

by the College or by a member who is treating the 

patient. ] 

improper use of the authority to prescribe, sell or He 

4 Org, including falsifying a record in respect 

4a piescnpuon or the sale of a drug: 

| NOTE: A member who sells or dispenses a drug to his 

patient shall comply with the provisions of Section 27 

sg suChuns <9 through 38 of O.R. 577/75 relating to 

the prescribing, dispensing and sale of druas by mem- 

bers. ] 

failing to provide within a reasonable time and without 

Cause any report or certificate requested by a patient or 

his authorized agent in respect of an examination or 

trea'ment performed by the member: 

tailing to Carry Out tne terms of an agreement or contract 

with a hosp tal: 

sexualimpropnety witha patient: 

Snaring fees with any person who has referred a patient 

»osceving tees Wom any person to whom a member 

has referred a patient or requesting or accepting a 

rebate or commission forthe referral of a patient; 

publisning, displaying, distributing or using or permit- 

ina. cirectly or indirectly, the publishing, display, dis- 

tribution or use of any advertisement related to the 

practice of medicine by amember other than, 

(1) professional cards that contain only the name of the 

member, a vocational designation, academic de- 
grees, the member's address and telephone num- 


Ans 


ber, 
(1) an announcement upon Commencing practice or 
(dhgitiy the locaton of amember's practice that, 


a. does not exceed two Standard newspaper co- 
lumns in width and ten centimeters in depth, 

b. does not contain references to qualifications, 
procedures or equipment but may contain aca- 
demic degrees, and 

ic. does not appear more than three times in a 
newspaper in respect of the commencement of 
ihe practice or of a change in the location of the 
practice, 

fn) appointment cards that do not contain more than 

the information contained in a professional card 

und ie tine and date of the appointment or ap- 
pomntments, 

tiv) alelephone directory listing, 

a inthe white pages that, 

1. 1S Of dark or light type, 

i where a member Is a Ly hligale ed speciaiist, 

may indicate the specialty designation 
sore a member oy is not 2 Cerbccuiwu 
specialist restricts his practice to one branch 
ol medicine May inse Patiehhis name = rrac- 
UCO UMMC 10.25. ccsre. se aM on en oe 
|} W Goes nothst office hours, and 
Et ractice of Medicine is Carnec OF 


4 Pent 
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as a partnership, clinic, medical centre or 
other form of meciicat group lists the name «if 
the partnership, clinic, medical centre or 
other form of medical group and the names 
of the members with their designations 
the: 

b. inthe yellow pages tr at, 

. is listed only in tre section ‘Physicians ang 

Surgeons", ) 

i. Isaniy Of ight type, 

iii. Where a member is a certificated specialist 
may indicate the specialty designation, 

iv. where a membe: who is not a certificated 
specialist restricts his practice to a branch of 
medicine may insert after his name ‘'Prac- 
PRC Pater cette there a otee nee eam brat Be 

v. does not list office hours, 

vi. iS listed only in the telephone listing for the 
geographical area in which the member Is 
engaged in the practice of medicine, and 

vil. Where the practice Of Meaicine ts Carried ON 
as a partnership clinic, medical centre or 
other form of medical group lists only the 
name of the partnership, clinic, medical cen- 
tre or other form of medical group and lists 
the names of the rnembers !n their alpnabeti- 
cal order inthe yellow page section; 


wl der, 


31. conduct or an act relevant to the practice of medicine 
that, having regard to all the circumstances, would 
reasonably be regarded by members as disgraceful, 
dishonourable or unprofessional O. Reg. 577/75,s. 26 
OQ Reg 631/77. 


Principles governing proper professional charges 

1. Any agreement between physician and patient or re- 
presentations made by tne physician to a patient as to the 
physician's pro*essional charqes should be reasonable. 
The physician shall scrupulously carry out the terms of 
any such agreement o; representation. 
2, The professionai charges of members of the College 


shovld take inte account and te governed by the tollow- | 


ing factors: 
(a) The qualifications and professional standing of the 
member. 
The degree of skill exhibited. 
The time required in rendering the service. 
he circumstances in which the services were ren- 
dered—office, home, hospital or elsewhere; Gay or 
night, emergency or routine. ® 
(€) “heresponsibility involved. 
(f) “he attitude < and demands of the patient. 
(YQ) He GEOG apical afed if wnich tne services are 
rendered. 
’. Under the provisions ot Section 26 of O.R. 577/75 the 
following are de“ined as “‘professional misconduct”, 
(a} Charging a fee that is in excess of the fee in the 
schedule of ie€és of the Ontario Medical Associatcis 


(D) 
(C) 
(d) 


without prior notification to the patient as to the . 
exces: amount of the fee; 

(b) charging a fee that is excessive in relation to the 
services performed, 

(C) failure tu carry out the terms of an agreement with a 
patient. . 


Use oft Specialty Designations 
“ection 22 of OR. 5/77/75 provides that, a member to 
whom a certificate in a specialty has been issued by The: 


Royal College of Physicians and Surgeons of Canada may 


designation fcr the specialty approved by The Royal 
Coliege of Physicians and Surgeons of Canada. 

It has been the policy of the College of Physicians and 
Surgeons of Ontario that those Certificated by the Royal 
College and who by training are qualified to practise in a 
held not included in the Royal College designations, may 
use one ofthe generally recognized designations, e.g. 
cardiologist, allergist, etc 

In Section 26 of O.R. 577/75 announcing or holding out 

JiGtubud vel de unember isa specialist or is specially 
aiseieae ina branch of medicine where the member is not 
qualified as a specialist, is defined as professional miscon- 
cuct. 


USE a des ona 


S.uue.us vl Oniario Medical Schools entitled to perform 
services 

Section 52 of The Health Disciplines Act provides that ‘no 
person shall engage in or hold himself out as engaging In the 
practice of medicine unless he 's licensed under this Part”. 
tsut the Act goes on to provide that this prohibition does not 
apply to a student of medicine engaging in a Curriculum of 
studies at @ medical school in a university in Ontario. This 
exeinplon Goes Mul apply in the case of a student of a 
medical school outside Ontario who is employed as a 
summer ‘intern’. clinical clerk or extern by a hospital in 
Ontario un'ess he is enrolled as a student in a faculty of 
medicine in Ontario. 


Prescribing privileges ofInterns 

An intern registered on the Educational Register may write 
prescriptions only for the in-patients or out-patients of the 
hospital or teaching practice in which he ts training. He is 
not permitted to purchase, order or possess Narcotics or 
Controlled Drugs; nor is he permitted to order or receive 
complementary samples of these drugs 


Disciplinary action by a Hospital 

The Public Hospitals Acz, R.S.O., 1970, c. 378 as amended 

by 1972, Cnapter 90 provides that:— 

“Section 40. Where 

(a) the apolicaticn of a physician for appointment or reap- 
pointment to a medical staff of a hospital is reyected by 
reason of his incompetence, negligence or misconduct; 

(b) the privileges of a member of a medical staff of a hospital 
are restrictec or cancelied by reason of his imcompe- 
tence. negligence or misconduct: or 
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(c) a physician voluntarily or invoitntarily resigns from a 
medical staff of a hospital during the course of an 
investigation into his competence, negligence or con- 
duct, 

the administrator of such hospital shall prepare and forward 

_adetailed report to The College of Physicians and Surgeons 

of Ontario..1972,c.90,s.22." 


Cancellation of Licence for Default of Fees 
Section 47 of The Heaith Disciplines Act, 1974 authorizes 
the cance lation of a licence for non-payment of any pre- 
scribed fee after giving the member al least two MONS 
notice of the default and the intentior to cancel the licence 
Members are cautioned that the Act states that “no 
person shall engage in or hold himself out as engaging inthe 
practice o' medicine unless he is licensec under this Part” 


Penaity for non-payment of Licence Fees 

Members are reminded that during the period a licence 1s 
cancelled for non-payment of fees the former member May 
not charq# fees for services rendered to patients during he 
PeElOU OF LaNCellativii, anG wees elreacy paid to ihe psy < 
cian for services during the period of cancellation are 
Subject to recovery by OHIP or patients. This can be a 


severe penalty if the t me period involved is of any iength 


The cancelled licence may be re-issued upon payment of 


ihe fees tnat were due and at auditional fee of $25.00. 0. 
date of issuance of the licence will be the date upon which 
these fees are received by the College. 

Expiry Date of Licences 

Each member's Certificate of Licence shows the date upon 
which it expires. Those whose surnames begin with ore of 
the letters A to L hold certificates that expire two calenaur 
months after their bisth Gates in even-numbered yed's.t 4 
1976. Those whose surnames begin with one of the letters 
MM to Z hold certificates that expire two calencai Manis 
after their birth dates in odd-numbe‘ed years, €.g. 1977 


Resignation of Membership 

A member who ceases to practise in Ontario may resign his 
membership by filing with the Registrar hisiresignation in 
writing and his licence is thereupor cancelled subject to tne 
continuing jurisdiction of the Ccllege in respect of any 
disciplinary action arising out of his professional conduct 
while arrember. 

Belore re-entering practice in Ontario a former memiber 1s 
required to re-apply for a licence end must comply with the 
requirements set out in the Regulations governing tne 
issuance of that class of licence. The applicant is not 
authorized to practise in Ontario until the licence has been 
issued. ; 

Emp 2 nent ofaLocum Tenens F 
e engaging a locum tenens a membez should obtain 

assurance from the College that the prospectiv 

eligible tor a licence to practise in Ontario, end is 

icensed Detore he commences to practise 


Reafore ¢ 
CelO = 


e@ locum ts 


im fact 


Dispensing Fee 
ifie College does not consider it to be a conflict of interest 
situation for a physician to charge a dispensing fee, as laid 


out in the OMA tariff, in circumstances where he provides a 
Orug to a patient. 


Physicians | sting in Regional Directory 
Members ar advised that announcements concerning 
physicians wich appear in any publication other than those 


permitted by the regulations will be considered as advertis- 
ing by the College. 


Advertising Guidelines 

The following guidelines have been developed to assist 

Officers of the College in responding to inquiries which 

relate ‘Oo adve tising and the soliciting of patients. 

1. Signs 

(1) A sign should be ‘‘in good taste’’ and not in contraven- 
tion of any municipal by-law or ordinance. Asign may be 
Huminated if municipal by-law permits, but not ‘‘flash- 
Ing”. 

(2) For an individual practitioner, a sign not more than 36 
inches long and 8 inches high would appear to combine 

_ the best features of clarity and dignity. 

(3) The maximum height of lettering of signs should not 
exceed four inches. Lettering on doors and directories 
should not exceed two inches. 

(4) Contents of SIQNS May contain only the name of the 

aba academic degrees, and a vocational designa- 
1a" 
Academic degrees include those granted by the Medical! 
Council of Canada, The Royal College of Physicians 
Aric PLEATS of Canada, and The College of Family 
Phycians of Canada. 

AVOC aenfeides ignation of a specialty may be used only 

wher a member holds Royal College qualifications in 

poles “pacisity A member may designate that his practice 

i “lirnited to" one branch of medicine. 


(5) Office hours may be placed on the door or on any 
adjacent window ofthe office. . 

(6) For medical clinics, centres, groups, etcetera, the sign 
may include the name of the clinic, centre or group. “he 
Maximum size of the lettering on the sign should ot 
exceed 12 inches. 

The names of the members of the group may be listed on 
a directory panel showing their vocational designation. 


The maximum height of let ‘ering on the directory panel 
should notexceedtwoinchss. 


(7) Where a proposed sign does not comply in all respects 


with the aforementioned guidelines, it may be helptul to 
seek the approval of the local medical society. 


2. Professional Cards 
(1) The inclusion 


of office hours, and any limitation of 


practice is acceptable on professional cards. 
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3. Announcements upon commencing practice .or 

changing location 

(1) It is considered in the best interests of the patient for a 
member to advise those under active treatment and 
seen within the previous six months of achange in office 
location It is left to the member to determine the most 
appropriate means of comrnunicating this information. 
Where a physician leaves a clinic or group practice, ne 
would be well advised to cbtain the agreement of his 
partners on the list of patients to be notified. 


4. Appointment Cards 

(1) In aadition to the physician's name, qualifications and 
location, it would be approfriate to incluce office hours, 
phone number and any limitation of practice on appoint- 
ment cards given to patients. | 

(2) To comply with the Preamble of the Ontario Medical 
Association Schedule of Fees, ddvice freyarding 
charges lor mussed or cancelled appointments iS permit- 
ted on appointment cards. 

(3) The recall of patients by telephone ts permitted only to 


going nature of apre-arranged appointment. 
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APPENDIX IX - REPORT OF THE LAY OBSERVER 


FIRST ANNUAL REPORT OF THE LAY OBSERVER UNDER SECTION 
45 OF THE SOLICITORS ACT 1971 


To the Right Honourable the Lord Elwyn-Jones, 
Lord High Chancellor of Great Britain 


I have the honour to submit my annual report for my first year in office, 
which began on 17th February 1975. 


2. Your Lordship appointed me Lay Observer in the exercise of your powers 
under section 28A of the Solicitors Act 1957 (a new provision added in 1974 
and now re-enacted in section 45 of the Solicitors Act 1974). Under your 
statutory powers your Lordship has also given general directions to me about 
the scope and discharge of my functions. Section 45 of the Solicitors Act 1974 
and the general directions under that section are set out in Appendix I to this 
report. 


e 

3. Under section 45 it is my task “‘to examine any written allegation by or 
on behalf of a member of the public concerning The {Law] Society’s treatment 
of a complaint about a solicitor or an employee of a solicitor made to the 
Society by that member of the public or on his behalf’. I am also required by 
paragraph 6 of the general directions to submit to vour Lordship an annual 
report on the discharge of my functions. 


4. In relation to my functions I wish to emphasize two points. Firstly, my 
principal task is to examine The Law Society’s treatment of a complaint against 
a solicitor, not to examine the complaint itself. Nevertheless, it is inevitable 
that in carrying out this task I should satisfy myself about the true nature of the 
complaint and in this sense I am bound to examine i:. Secondly, I have given 
a liberal interpretation to the requirement to report on the scope and discharge 
of my functions, for although my principal function is a limited one, in exer- 
cising it I have gained impressions and formed ideas ranging far outside the 
narrow field of the investigation of complaints relating to professional conduct. 


REVIEW OF WORK DONE DURING THE YEAR 


5. 437 correspondents have represented their problems to me. About one- 
third of these have raised matters which had been, or were subsequently, 
represented to The Law Society as complaints about a solicitor’s conduct. The 
remainder have made criticisms or requests for information on a wide variety 
of subjects within the whole process of law which have been outside my statutory 
powers to examine. Where appropriate, I have referred these complainants to 
other authorities or organisations. 


6. 17 allegations have concerned complaints which proved to have been 
determined by The Law Society before Ist January 1975. In these cases I 
limited myself to ascertaining from the Society whether the determination had 
been made before that date. Three cases where the determination seemed 
incomplete were referred back to The Law Society and resolved. 


7. In 162 cases I have made enquiries into The Law Society’s treatment of 
a complaint and in 140 I have completed my examination. 


8. In 26 of the cases which I have examined, I invited The Law Society to 
seek, or myself sought, further observations from solicitors where I feft fuller 


Br tiay se 


explanation was required or desirable for the compiainant. In 13 cases I in- 
formed The Law Society that I felt its treatment incomplete but in 11 of those 
cases I agreed with its eventual decision that an issue of conduct was: not in 
question or substantiated. In two cases I recommended that the Societw should 
reconsider the complaint as raising an issue of professional conduct and in 
both cases the Council of the Society subszquenily intormed the sohertiors that 
their conduct was deprecated. 


9. I have not sent solicitors copies of my case reports where the isswes have 
clearly not concerned conduct and The Law Society has not previously com- 
municated with them, unless there seemed to be a positive advantage in ding so. 


10. I have seen 60 individuals in personal interview and have helped some 
to understand what complaints The Law Society has power to investigate and 
(I hope) helped some to decide on priorities for action. 


THE LAW SOCIETY 


11. Strictly speaking, my function is limited to examining The Law Society’s 
treatment of complaints about a solicitor’s conduct and, as indicated! above, 
I have found relatively little cause for criticising the way in which the Society 
has carried out its responsibilities within its powers. 


12. No allegation has been made to me that outright financial dishonesty 
has been incompletely considered by the Society (save one where the Society 
had already initiated disciplinary proceedings and a few where dishonest 
motives were inferred from facts which plainly gave no grounds for such an 
inference). This negative experience leads me to feel that The Law Society is 
thorough in dealing with these serious matters. 


13. I have found it very difficult to gauge what is a reasonable time for The 
Law Society to deal with a particular case. I have on occasions urge:d swifter 
action when an undecided complaint is referred to me and there h.ave been 
cases when I have been aware that the Society has been overwheimed by the 
volume of correspondence, the mass of documents or the number of alleged 
misdeeds. In complaints which traverse various matters, not all within the 
Society’s scope to consider, it is for the Society to judge how extensive its 
investigations should be: it is not always possible to dot every i and crovss every t. 
In a number of these multiple complaints I have sought the solicitors’ further 
comments or criticised details of the Society’s treatment, without disagreeing 
with its overall determination. Occasionally I have felt that the Society should 
have reached its decision earlier than it did. 


14. I have seen cases oi protracted correspondence between The Law Society 
and complainants who continually rephrase or add to their complaints, with 
the result that the solicitors have difficulty in giving precise answers. This is an 
unsatisfactory but inevitable consequence of the system of written representa- 
tions. From my limited experience it is my impression that much of the work 
of The Law Society would be reduced and speeded up if the public had a greater 
understanding of the law and legal processes—a matter to which I return later 
in this report—and if every solicitor were to give his client early and sufficient 
explanations of the issues involved. 


15. The Law Society, having given a decision on a complaint which the 
complainant does not accept and on which he continues to correspond, may 
inform him that no further letters will be answered. I do not criticise this 
procedure, but in one case I invited The Law Society to consider a later letter 
as amounting to a fresh complaint. 


16. In virtually all cases the main allegation to me has been that the decision 
of the Society was wrong and has often been coupled with allegations that the 
investigation should have been wider in scope, for instance by questioning 
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witnesses or seeking information from court records. It is not generally appreci- 
ated that The Law Society's powers are limited by its Charter and by Act of 
Parliament and that it has no power to summon witnesses or order a solicitor 
to compensate a client. Whilst the Society endeavours to make clear that it 
cannot consider matters of law or give legal advice, there are those who believe 
it to be a form of court and feel that issues are being evaded when no opinion 
is expressed. 


17: In examining the Society’s treatment of a complaint I have considered 
not only how it has pursued its enquiries but how the actions of the solicitor 
have struck me as an independent layman. I cannot comment on issues of law, 
the competence shown in handling affairs or the fees chargeable, but tiiere seem 
to me areas in the professional practice of solicitors which may not be wholly 
satisfactory for the public. I say ‘“‘may’’ because experience is slow to accumu- 
late and my sample small compared with the whole range of a solicitor’s 
responsibilities. 


18. Although the Law Society does not keep detailed statistics about the 
nature of complaints, I understand it finds that only about 25 per cent. of 
complaints received raise possible issues of professional conduct. A large 
proportion of the remainder appears to be outside the Society’s powers to 
determine and no doubt some are frivolous or vexatious. The cost of the 
Society of dealing with complaints by the public is of the order of £100,000 
a year and yet there are times when its staff are hardly able to keep abreast of 
correspondence. It must be a cause for concern that effort on such a large 
proportion of complaints is nugatory. For this reason I have been concerned 
to study the nature and circumstances of the complaints more deeply than my 
function strictly requires: there appears to be a considerable measure of public 
discontent which cannot be wholly attributed to the bitterness a man feels 
when he has lost a dispute. } 


Negligence 


19. There are suggestions of negligence in a large proportion of complaints 
made to the Law Society and subsequently referred to me, varying from asser- 
tions of a definite error by the solicitor to criticism of his advice. 


20. The complex problems with which solicitors deal are often open to 
different opinions and approaches, particularly before all the relevant informa- 
tion is available or assessed. Clients dissatisfied with the conclusion of a matter 
sometimes feel that if it had been differently handled, with more weight put 
on the relevance or importance of particular factors, the result would have 
been more in their favour. Briefly, they cannot accept the outcome. They 
subsequently appeal to The Law Society and are aggrieved that the Society 
cannot consider questions of law and that further funds must be put at risk for 
obtaining legal advice from an independent solicitor. 


21. In some cases the client represents the matter as an issue of conduct 
(and, indeed, the dividing line between negligence and misconduct may be 
elusive) and is disgruntled when told that the question of negligence must be 
disposed of before the question of misconduct can be investigated. Viewed 
dispassionately, the procedure is logical in that The Law Society has not the 
powers of a court and its enquiries could prejudice either solicitor or client in 
the legal action. But the aggrieved client is not at all dispassionate and, seeming 
‘to get no support from The Law Society, may deduce that all solicitors are a 
mutuaily supporting closed shop. 


22. The Law Society is very careful not to express an opinion on whether 
there has been negligence or not. There are those who conclude from this that 
they have a case because The Law Society has not denied it. When several other 
solicitors have expressed a negative view (and charged for their work) these 
clients further conclude that “you cannot sue a solicitor”. 
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23. Such experience as I have does not support this conclusion where an 
error has plainly occurred. But I have not found it possible to form an opinion 
on more complex issues where interpretation of the law or the advice given has 
been in question. On occasions I have wondered how complete has been the 
explanation of advice that there is no case, and there appear to be clients who 
regard with considerable suspicion a solicitor’s valid reasons for not acting, 
such as a conflict of interest or lack of requisite specialist experience. Since some 
aspect of negligence is alleged in so many complaints I believe ‘hat there ts 2 
need for the public to have confidence that they can readily get impartial and 
expert advice when they are considering proceedings against a solicitor. I have 
given much thought to this in the past year. 


24. It seems to me that lists of solicitors who have the skill and experience 
for professional negligence litigation should be compiled and available to the 
public on demand. It may well be that the client would choose a solicitor remote 
from the area of practice of the solicitor against whom negligence is alleged 
and that any legal aid application should be dealt with outside that area. 
The present process of clients hawking these affairs to solicitors haphazardly 
recommended by friends or bank managers dces not make for public confidence 


in an aspect of the law where suspicion of excessive professional loyalty is 
inevitable. 


Competence 


15. An allegation that a solicitor has not handled the client’s affairs with 
complete skill is implicit in a number of the complaints made to The Law 
Society and referred to me. I have neither the experience nor the knowledge to 
form adequate opinions in individual cases, although I am convinced that some 
disappointed litigants instinctively assume that their solicitors must have been 
at fault. 


26. There are some cases. however, particularly those which have praceeded 
slowly, in which I have the impression that one party’s solicitors have acted 
with greater forcefulness and experience than the other’s. I hesitate to conclude 
that the more skilled take advantage to delay the proceedings unduly, but the 
possibility of an obstacle to the administration of justice is present particularly 
where the plaintiff is a man of limited means and the defendant is, or has the 
backing of, a wealthy organisation given to instructing solicitors of vast experi- 
ence in this type of litigation. For example, a fatal accident claim which came 
to my attention has still not been brought to a hearing after six years, although 
criminal proceedings were completed within four months of the accident, and 
I can only deduce that the plaintiff’s solicitors lacked the forcefulness and 
perhaps the expertise of their opponents. 


27. I feel there is need for the public to have more information on the experi- 
‘ence and specialized fields of firms of solicitors; ror a system of control to 
prevent solicitors dealing with matters of which they have little experience; 
and for the timing of negotiations and subsequent proceedings before trial to 
be more precisely regulated. In brief, a client should have confidence that the 
solicitors he instructs will not be lacking the skiil, experience and procedural 
armoury to match his opponents. 


28. Professional competence is also affected when a solicitor or firm of 
solicitors simply takes on too much work and is unable to give individual cases 
the attention they deserve. In those cases where I have had this impression, 
questions of negligence, competence and conduct have been raised and there 
have been complaints of delays in answering letters or expediting business. 
The intervention of The Law Society seeking the solicitor’s observations may 
help the individual case, possibly at the expense or others; but these seem the 
most unsatisfactory complaints to resolve, apart from the exceptional case 
which justifies The Law Society in exercising its statutory discretion to issue 
“he next practising certificate subject to conditions. 
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Dishonesty 


29. My impression is that The Law Society’s handling of complaints of 
dishonesty is satisfactory to the public. There is, however, one problem in this 
field which has caused me concern and it is illustrated by a case brought to my 
attention. A solicitor was dismissed by his firm for financial irregularities 
although there was no actual loss to the clients or partners. The facts were 
reported to The Law Society but, while investigations were continuing, the 
solicitor was employed by another firm and later convicted of stealing its clients’ 
money. My impression is that The Law Society was not slower in its enquiries 
than, say, the fraud squad would have been. Nevertheless during the period of 
secrecy surrounding the Society’s investigation unsuspecting members of the 
_ public suffered loss. The possibility of compensation by the partners or by the 
Society’s compensation fund does not wholly solve the clients’ difficulties. At 
my invitation The Law Society is considering the problem of protecting the 
public while investigations are continuing. 


THE NATURE OF THE COMPLAINTS 
Delays 


30. The most frequent complaint is of delay in handling clients’ affairs. 
Whilst the processes of litigation soinetimes seem slow to a layman, those cases 
which I have examined suggest that legal processes are not normally the exclu- 
sive causes of delay. In many cases it is possible, with the benefit of hindsight, 
-to see where substantial time (and probably costs) could have been saved, 
although some of these delays are certainly not of the solicitors’ making. Delays 
in getting expert or professional opinion or in correspondence with other 
organisations (including Government Departments) are sometimes consider- 
able, and can be very infectious. Whether delays attributable to solicitors amount 
to negligence or misconduct can be debatable and it is in these borderiine cases 
more than others that I have sought (cr invited The Law Society to seek) 
further information. In one case, I recommended that the Council of the Society 
should reconsider the complaint as an issue of professional conduct. 


31. Delays, whether in litigation or not, are not just a question of waiting 
for results. Quite apart from the emotional strain, the whole circumstances of 
life may change when five, six or even more years elapse between the original 
event and the conclusion. Some clients, perhaps obliged to keep solicitors in 
funds in the intervening period, have to make radical alterations to their life- 
style even to the point of staving off bankruptcy. My experience is that delay 
is most commonly complained of in matrimonial proceedings, in the administra- 
tion of estates and in some particular areas of civil litigation such as building 
disputes and accident claims. 


32. I believe there is need for the causes of delays in the whole process of 
the law to be studied by those with the necessary knowledge aed saurces of 
information. By no mears all. these delays are wholly within the control of 
solicitors or curable by stop-gap measures at particular points or by disciplinary 
action in individual cases. 


Solicitors’ charges 


33. Solicitors’ charges are not matters which I have any powers to consider. 
They do, however, form the basis of a large number of complaints and are 
implicit in others in which the prime complaint is that the solicitor has not 
handled the client’s affairs as well as may be. On questions about charges I have 
not been able to do more than draw attention to The Law Society’s obligation 
(in matters not involving litigation) to scrutinise a solicitor’s bill at the instance 
of the client and issue a certificate as to its fairness and reasonabieness, and to 
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the client’s right in all cases to have his solicitor’s bill “‘taxed”’, that is assessed, 
by the court. 


34. The root cause of complaints about charges often seems to be that, 
since the client does not know what charges may be expected, the final bill 
comes as a complete surprise. Although the indications are that fees are seldom 
now considered a subject too delicate to mention, cases coming to me show that 
solicitors’ estimates are sometimes vague and optimistic and the client has no 
idea what costs have been incurred to date. I have studied the accounting 
methods of one firm of five partners who use a time-cosiing system based on a 
recommendation of The Law Society: they are able to tell a client, at a few 
minutes’ notice, what his charges are up to the previous evening, and the 
partner or legal executive dealing with a client's affairs can tell him when present 
costs are approaching earlier estimates made, and make fresh ones. With such 
a system and sufficient explanation of what has to be charged for, a client knows 
where he stands. It is where explanation is inacequate and accounts not avail- 
able that he becomes suspicious and feels he has been taken for a ride. 


35. The public are encouraged to “‘shop around” in most of their affairs, 
from buying detergents upwards. It is very reasonable that the client should 
seek an estimate from his solicitor and that the solicitor should give one, 
explaining where uncertainties may lie, and if unforeseen work becomes neces- 
sary it seems to me that the client should be kept informed. In one recent case, 
the purchaser of a house sought estimates on the telephone from five local 
solicitors and instructed those whose estimate was marginally the cheapest. 
Their ultimate charges were substantially larger than the estimate. No explana- 
tion was offered, and the client deduced a lack of care in business methods and 
drew some inference that there was impropriety in offering the original estimate. 


The solicitor’s lien 


36. The solicitor’s lien on documents is usually a procedure clients only 
discover by harsh experience—sometimes when the client is disenchanted and 
seeks to change solicitors without paying the full bill. Although I have come 
across cases in which solicitors have as a courtesy waived a lien on documents 
without prejudice to any further action they may take to recover fees, I do not 
think the securing of costs by the exercise of a lien is a wholly satisfactory 
procedure. 


37. In my view a client should have his papers returned when he needs them 
to pursue further action on which he is seeking other advice. The solicitor can 
always take proceedings for his charges, in which the client is at risk for costs, 
but for the client to be obliged to incur delays aad charges in taking legal action 
for the recovery of documents seems to me unfair. 


38. It was in a case where solicitors expressed the intention of retaining 
papers which had no relation to the particular business in respect of which the 
clients owed them money that I recommended that The Law Society should 
reconsider the issue as a matter of conduct constituting a possible abuse of 
the lien. 


THE CIRCUMSTANCES GIVING RISE TO THE COMPLAINTS 


39.5 have kept a record of the general circumstances in which complaints 
have arisen in the hope of detecting the areas where significant discontent 
may exist. These circumstances are broken down in the statistics set out in 


Appendix II. It is noticeable that I have had very fewcomplaints arising from 
criminal cases. 


40. Property disputes include a wide variety of mattess which I have as yet 
been unable to categorise precisely. Many clients have difficulty in accepting 
what it may be necessary to show before a judge when they have already con- 
vinced themselves that they “know all the facts”. The me taken and expense 
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incurred in sceking expert opinion of surveyors, values, accountants and so 
forth is resented. Many people have little idea of the work involved in con- 
veyancing or the administration of estates and tend to draw parallels with the 
experience of others where in fact the circumstances may be quite different. 
The tenants and landlords with whose cases 1 have beenconcerned do not seem 
to understand the law or the principles on which it is based. 


41. In divorce, the idea that the greater sinner should suffer most in main- 
tenance, property division or te custody of children dies hard in the public 
mind. Some husbands and wives are appalled at what they consider untruths 
in the other side’s statements—and they may well be right: their knowledge is 
probably better than solicitors’ or counsei’s in personal matters. 


42. The majority of circumstances in which complants have arisen show 
how incomplete is the public understanding of the law and legal processes. In 
some cases I have the impression that solicitors’ explarations in consultation 
were inadequate, but there are also clients whose views had intractably hardened 
before seeking advice to the extent that they cannot beleve other opinions are 
even possible. Some progress in educating the public ha: been made. The Law 
Society has published booklets and makes film strips ami lectures available to 
schools on request; but much of the public’s knowledge » haphazardly gathered 
from newspapers, television or hearsay and applied to thir own affairs without 
real discrimination. Citizens’ Advice Bureaux and Law Centres endeavour to 
make information and a degree of advice more readily aad economically avail- 
able but this, like the solicitor’s advice, may be too late. Whether it is possible 
to teach in schools as a compulsory subject sufficient lew for citizens later to 
have a reasonable understanding of their own affairs I ¢o not know, but until 
there is more complete understanding many an imdivifuzal’s recourse to law 
will be a traumatic experience in which a sense of injustce will remain. Com- 
plaints will still be made to those who are prepared io isten and bitterness set 
in when no more can be done. 


The powers of the Lay Observer 


43. At this stage in my experience, I have not fourd the Lay Observer’s 
powers inadequate. I have been grateful for The Law Society’s co-operation 
in further enquiries when it has been questionable whether the subject is within 
my powers or not. This has helped me to form opinicas. albeit tentative, on 
some of the needs I have mentioned. My general feeling that it is unukély chet 
a lay observer would have the knowledge or the experierce on which to found 
reliable opinions on such matters as negligence and professional competence, 
even if he had the.powers to extract information from all sources. For the same 
reason I do not think he is a suitable person to give practical information on the 
application of the law to a particular case. It is a formidable task for a layman 
to gain even some knowledge of law and procedures evolved over centuries, 
but to expect him to gain an understanding sufficient for some kind of adjudica- 
tion in individual cases would be to make him more lawyer than layman. 


: 44. Nevertheless, the Lay Observer acquires a considerable body of informa- 
tion about tne areas of public dissatisfaction with the legal process: cranks and 
disgruntled litigants are among those who complain to me, but they are not a 
majority. In drawing attention to some features of the legal process which 
seem to me, a layman, unsatisfactory, I am seeking to illustrate what I am 
coming to believe is a significant truth—in many cases the public finds the 
working of the law to be too slow, too expensive and too difficult to understand. 


Summary of impressions 


45. My total sample of cases is too small ta form positive conclusions, but 
I have gained a number of impressions which I summarize here. I iaclude certain 


tentative suggestions for improvement in aspects of the legal process where a 
need has come to my attention. 


(1) 


(2) 


GB) 


(4) 


©) 


(6) 


(7) 
(8) 


(9) 
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I have not found The Law Society’s treatment of complaints inadequate 
except in some minor matters of detail or explanation. 


Since the Society has no power to decide complaints concerning negli- 
gence or professional competence a considerable amount of its work in 
unravelling complaints is necessarily unproductive. 


The indications are that some nugatory effort would be saved if the 
public had a better understanding of the law and legal processes and if 
explanation in some solicitors’ offices wvas more complete. There 15 a 
continuing need for better public understanding of the principles and 
processes of the law, particularly before individuals become emotionally 
involved in their particular affairs. 


There is a need to ensure that members of the public have confidence 
that they will be competently and impaatially advised when they seek 
to bring proceedings against solicitors for negligence. 


There is a need for the public to have confidence that the skill and 
experience of solicitors acting in certain Litigation is not in question and 
that undue advantage cannot be taken by those of greater expertise. 


Delays throughout the whole range of legal processes cause considerable 
distress to individual members of the public. There is a need for these 
delays to be studied with a view to reducing them. 


In some solicitors’ offices there is a need for better standards of estimating 
costs and furnishing up-to-date accounts. 


There is a need to review the effects of the exercise of a solicitor’s lien 
and to eliminate those aspects which are not in the public interest. 


Despite some indications of public demand to the contrary, there is no 
case at present for an increase in the Lay Observer’s powers. 


(Signed) GODFREY PLACE 


Lay Observer 


4th March 1976. 


APPENDIX I to this Report is reproduced at p. 412 above. 
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APPENDIX II 


Statistics 
(17.2.75 to 31.1.76) 


The Lay Observer’s Work 


Number 
1. Correspondents os ie ae oe ba v2 437 
2. Allegations accepted for Bini ataa SA ae ort aes 162 
3. Allegations disposed of fe teh 140 
4. Cases where Lay Observer criticised The ee escieiy s treatment 
of a complaint (including two cases where he recommended the 
Council of The Law Society to reconsider a complaint as raising 
an issue of professional conduct) ... eet se ee oad 13 
Nature of Complaints whose treatment by The Law Society 
was examined by the Lay Observer 
Nature Number 
1. Undue delays aS a ~ 82 
2. Withholding documents or safoematiens exercise of lien me 47 
3. Accounts ag is Pe Bat eh Hn} 14 
4. Disclosing Senfideritiat snmornaton = Re eu ih 13 
5. Conflicts of interest, collusion ae i Ve Bis a2 12 
6. Unqualified staff en — a: anh ad ~ ee, 10 
7. Negligence or incompetence as ‘ 13 


Note: In most cases the above Bie nearer nag to ‘he penciad complaint 
raised by the correspondent, but in some cases two or more complaints are 
included from a single correspondent. 


Circumstances of Complaints whose treatment by The Law Society 
examined by the Lay Observer 


Number 
1. Criminal proceedings eae ay AS e = 3 3 
2. Matrimonial proceedings ... a a ce 4. ee 29 
3. Administration of estates ... er ae de ra a 23 
4. Landlord and tenant aa ae a: ai ae nit 16 
5. Conveyancing PP 7 
6. Miscellaneous property iepuike (boundaries, buildings, patents, 

motor-cars, stocks and shares, etc.) Re 62 

7. Contractual disputes A : =e a ae 3 
8. Professional negligence (architects, dddtiore dotiatirs) au 4 
9. Personal injury cases ve hes Bee sake vie oe 3 
10. Miscellaneous Le ds PA 


Note: I have also kept record of thee circumstances of aemnciints which were 
not within my powers to examine: they indicate a very similar proportion to 
the above. 
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SECOND ANNUAL REPORT OF THE LAY OBSERVER UNDER 
SECTION 45 OF THE SOLICITORS ACT 1974 


To the Right Honourable the Lord Elwyn-Jones, C.H., 
Lord High Chancellor of Great Britain 


I have the honour to submit my Annual Report for my second year in this 
appointment, which I completed on 16th February 1977, 


REVIEW OF WORK DONE DURING THE YEAR 


2. 305 correspondents have represented their problems to me during the year. 
127 have concerned The Law Society’s treatment of a complaint about a 
solicitor’s conduct into which I have enquired, and in 117 I have completed 
my examination. 


3. In six cases I have informed The Law Society that I felt a more complete 
treatment by the Society was desirable, in three of whica I have recommended 
that the matter be referred to the Council rather than decided by an individual 
officer. In four cases J have recommended that the deasion of the Society be 
reconsidered. In one (which required expedition rather than reconsideration) 
the Council rebuked the solicitor in an incidental matter represented originally 
to me; one is as yet undecided; one was more completely explained but not 
altered in substance; and in the fourth the Council expressed certain wishes to 
the solicitor to which I refer in paragraph 19 of this report. 


4. I have continued to see individual complainants where 1 have thought 
verbal explanation warranted this or to determine the true nature of the 
complaint where correspondence was not clear. For some, personal explanation 
has been an advantage and others may have found a ce-tain therapy in talking 
about their problems—it is surprising how less conducive to acrimony is the 
spoken rather than the written word. 


5. Although the number is rather smaller than last year, the types of problem 
the public feel they encounter follow a very similar pattern. 


THE LAW SOCIETY’S TREATMENT OF COMPLAINTS 


6. I would again emphasize that no case of seriors dishonesty—such as 
misappropriation of funds or deliberate deceit of a sesious nature—has been 
referred to me after decision by The Law Society. I conclude, as I did in 
paragraph 12 of last year’s Report}, that the Society discharges its duties in 
these respects with thoroughness. 


1. First Annual Report of the Lay Observer 1975-1976, H.C. 332 (1975-76). 
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7. In a number of cases the public have alleged that The Law Society has 
been slow in determining their complaints. Unless circumstances warrant an 
immediate intervention by the Society into the solicitor’s records—-as would be 
the case in serious dishonesty—-the Society’s practice is to obtain the solicitor’s 
written observations. This requires swift and accurate co-operation by the 
solicitor complained of or the complainant becomes suspicious and untrustrng. 
Despite increased experience, I still find it difficult to set a yardstick on what is a 
reasonable time for complaints to be determined by the Society. In two cases 
this year there was a total absence of response from the solicitors to the Socicty’s 
letters for more than two months, in spite of reminders. In one of these cases 
the issue of not replving to the Society’s letters has itself been brought before 
the Council as a matter of conduct. In a few other cases solicitors’ replies have 
been incomplete in detail, leading to further correspondence and delay. Any 
lack of complete co-operation in these written representations by an individual 
so.citor or firm brings the reputation of the profession and the standing of 
The Law Society into question in the eyes of the public. 


8. In the considerable majority of matters referred to me it is not the 
propriety of the solicitor’s conduct that is in question, but rather is there 
criticism of how he has done his work in the broadest scnse. Complaint may be 
levelled at any part of the whole range of his activity: the time taken, explama- 
tions given, the quality of the advice, the fees charged. Where the propriety 
of conduct is in question in complaints referred to me after The Law Society’s 
decision, it is of a nature which would, if substantiated, be more likely to merit 
deprecation or rebuke rather than disciplinary proceedings. Many of these 
complaints cannot be satisfactorily resolved on the conflicting information 
represented to the Society. Some are so trivial that detailed investigation is 
not justified. Nevertheless, mv own view is that not only individual firms of 
solicitors but the profession generally would benetit from the knowledge of 
even trivial complaints which indicate an area of public cissatistaction. 1 believe 
there is a service to the profession, and therefore to the public, that The Law 
Society can perform in the consideration of these complaints which are, in the 
final count, criticisms of the competence of solicitors. 


THE NATURE OF THE COMPLAINTS 


9. These follow a very similar pattern to last year. Allegations of negligence, 
incompetence or dissatisfaction with the advice given are im 


of complaints even where the complamt purports to be about professional 
conduct. The public are most usually seeking a redress which it is not within 


The Law Society’s powers to determine. 






Complaints about competence generally 


10. I have found no reason to revise my impression of last year* that the prime 
need for the client seeking redress for the alleged negligence of a solicitor is that 
the client should have confidence that he will be competently and impartially 
advised. Suggestions continue to reach me that negligence might be dealt with 
on representations, written or oral, before a committee —either with independent 
lay members or within the aegis of The Law Socicty-—but I do not believe there 
is a proper substitute for the individual client explaining his allegation to an 
independent skilled adviser who gives him clear and authoritative advice, and 
continues to act for him in any subsequent proceedings. 


SS 
2. First Annual Renort- WC 237. nara. 45 (4). 
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11. In a number of complaints the competence of the solicitor, in the sense 
of his skill in handling the affairs in which he is instructed, is questioned. But 
The Law Society does not consider complaints of incompetence or negligence. 
Wiiiist redress for the client can only be awarded by the courts, it seems-te-me 
‘very desirable in the interests of the profession and of the zeneral public-that 
lessons from mistakes are learnt. I have given some thought to whether The Law 
Society would perform a useful function by considering complaints about 
competence and I believe the Society would be wise to look through this window 
on the world. Although the courts, the legal profession and the press all “‘feed 
back” experience which helps the profession to improve standards, complaints 
about matters which do not reach public hearing are am important source of 
information which should not be overlooked. 


12. Complaints as to competence which reach me cover the whole spectrum 
of a solicitor’s work and I believe that in many cases The Law Society could 
act without risk of prejudice to legal proceedings. I offer some examples. Where 
office error is apparent, such as a date missed, witnesses not warned, promised 
follow-up action not taken and so forth, I believe The Law Society should at 
least ensure that the senior partner of the firm is informed so that he may take 
corrective action in his office administration: the facts of office error are seldom 
in dispute. Delay is pernicious. It should be the subject of Law Society comment 
even if only in the form of an opinion. Where explanation to the client has failed 
(not always the solicitor’s fault) the failure should be made known to the 
solicitor so that the experience is not lost. It is not practicable for The Law 
Society to consider the quality of advice in individual tases but the circum- 
stances and the care with which it is given may merit comment. 


13. I have been glad to see that in the past year the Society has advised the 
profession on providing estimates of conveyancing fees. But evidence of ill- 
considered estimates in other matters continues to reach me: woolly advice in 
the form of over-optimistic estimates for damages at too early a stage can be 
very misleading to clients; a client’s advisers should not surprise him when 
recommending a settlement at the door of the court; and counsel’s opinion must 
be available when there is still time for calm thought. 


14. It may well not be possible in every case for the complainant to be 
informed of the action taken or opinion expressed by the Society, but this does 
not seem to me adequate reason for the Society giving 20 consideration to a 
complaint which raises issues of competence and where no misconduct ts 
apparent. In many cases the information in a complaini gets no further than 
the individual officer of the Society, and neither the firm nor any partner is 
aware of the complaint. The experienge .o be gained for the future is lost. 


Complaints relating to fees 


15. Solicitors’ fees, on which I can make no comment and The Law Society 
can ¢cnly express an opinion where proceedings on behalf of a client have not 
begun. are a frequent source of complaint. The public, when not legally aided, 
find ine seeking of advice very expensive and become very worried zbout costs 
when litigation seems possible. At the saine time, my impression is that solicitors 
find certain business insufficiently remunerative and delegate some work in a 
way that seems to the client impersonal. As I mentioned in last year’s Report?, 
efficiency suffers when solicitors take on more work than their offices can absorb. 


16. There are also cases where one wonders whether the game is worth the 
candle. 


17. In one case, the client’s costs in seeking the variation of a maintenance 
order were more than double the annual increase finally settled: fortunately for 
her, she was legally aided. 





3. H.C. 332, para. 28. 
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18. In another case, the professional fees for a man seeking compcnsation 
for damage caused by main road water flowing into his cellar already approach 
the amount he paid for his house, with the case not yet come to trial. This latter 
case is one of a small number where action against a local authority requires 
the prolonged outlay of considerable funds. Despite some public impression 
to the contrary, it is not my experience that solicitors are unwilling to take action 
against local authorities. Rather, my impression is that local authorities are 
reluctant to settle without full court proceedings and solicitors must therefore 
warn clients that funds may remain at risk for a long time. 


19. One case was referred by me to The Law Society for re-consideration. 
A legally-aided client was plaintiff in an action against a company, who offered 
a settlement of £120 at the door of the court, each party paying their own costs. 
Counsel was advised by the plaintiff’s solicitors that the plaintiff’s costs would 
be £90, and on these terms the settlement was agreed. The solicitors later 
submitted a bill considerably in excess of £120, making the settlement ridiculous. 
The Council of the Society expressed the wish that, although the fees charged 
were a matter of Jaw which it had no power to decide, £30 should be refunded 
by the solicitors to the client. The solicitors declined to do so, saying that there 
were also pre-certificate costs which they had intended to waive. To my mind, 
the client should have been given a reasonably accurate forecast of costs in 
order to decide whether to accept the settlement, and the solicitors’ failure to 
provide this forecast and stand by it showed inadequate competence and 
understanding. That the sums involved are relatively small seems only to 
emphasize an obstinate disregard for the reputation of their own firm and the 
profession. 


THE CIRCUMSTANCES GIVING RISE TO THE COMPLAINTS 


20. As last year, most complaints have arisen from disputes as to property, 
divorce and matrimonial proceedings and the administration of wills and 
estates: all very emotional subjects. 


Che client’s fallibility 

21. Much stems from incomplete understanding: a boundary may be 
impossible to define with exactitude from earlier plans; spouses seek to defend 
divorces to ‘“‘clear their names’’ where advice in law is that the marriage has 
irretrievably broken down; and beneficiaries of wills misunderstand the duties 
of executors. In my experience as Lay Observer, the public are often ignorant 
of the principles of law and ovcr-optimistic on what the courts can do, particu- 
larly in relation to the awards of damages. Popular misconceptions continue 
in spite of apparently competent legal advice: the common supposition that 
failure to meet a contract is criminal fraud or theft. the “guilty party” in divorce, 
and the “rights of the first born” in inheritance. Too often does the unsuccessful 
litigant describe the outcome as “I was found guilty’’. 


The solicitor’s fallibility 

22. Whilst it is sometimes too late for a client to overcome pre-conceived 
notions by the time he first takes legal advice, there are neverthelcss cases where 
I have felt a lot of sympathy for clients who have suffered from inadequate 
early explanation or advice by their solicitors. 


23. Again, settlements at the door of the court seem to me unsatisfactory if 
advice to accept the settlement comes as a complete surprise: the atmosphere 
in the court lobby is not conducive to making final and far-reaching decisions. 
“After two-and-a-half hours of arguing in the main hall I was so confused that 
I ran out screaming’’, as one lady described her plight. In another case, which 
had taken two-and-a-half years to come to court, counsel advised a few minutes 
before the court opened that the case would certainly be lost and costs con- 
siderable. In another, counsel was brought in at the last minute because the 
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solicitor could not attend and took a completely opposite view to that of the 
solicitor. 
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24. Charges of inaccuracies (usually expressed as “perjury” or “fraud”’) 
in the other party’s affidavits, continue to be represented as complaints against 
that. party’s solicitors despite advice to the complainant from his own solicitor 
and from The Law Society that statements in affidavits are matters for the courts 
to decide. Nevertheless I have some impression that a “belt and braces” approach 
in the preparation of affidavits, especially in matrimonial proceedings, may cause 
unnecessary acrimony. I have a lot of sympathy for the lady whose husband, 
legally aided, petitioned for divorce on the grounds of 19 years’ separation 
(which was agreed) but also referred to her alleged sins of 20 years ago (which she 
disputed). She felt very bitter at not being granted legal aid to defend the divorce 
itself, because she wanted to clear her name ana felt that legal aid for the 
anciliary matters of maintenance was but poor consolation. 


25. The Law Society is, I understand, now keeping statistics of the nature 
of complaints and the circumstances in which they arise with a view to their use 
for the wider information and guidance of the profession. 


SUMMARY 


26. The impressions I had a year ago remaia very much the same today and 
I have repeated them in Appendix I for convenience of reference. Appendix II 
contains a detailed breakdown of the cases. 


27. In essentials, the public dissatisfaction that has reached me in these-past 
two years reveals two needs: for a greater competence on tie part of some 
solicitors and for a greater understanding by the public of the piumipies and 
processes of law and the role of lawyers and the courts in our societv. 


28. My sample is very small in relation to the vast amount of legal business: 
transacted and [ have no reason to believe that lack of competence by solicitors 
is more general than is indicated in the complaints made to The Law Society 
and myself. Nevertheless, that does not seem to me a reason why specific 
examples should go unheeded and J] feel some impatience when there is a 
repetitive similarity in these types of complaint. Whilst the indivtauai client 
must seek redress in legal proceedings, I believe The Law Society can make 
greater use of the information gleaned from public compiaint in the continuing 
improvement of professional standards. 


29. I believe my sample of the lack of public understanding of the principles 
and processes of law is representative of a much wider lack of education. 
There seems to be a point in human affairs where emotion overtakes reason and 
no logical process thereafter will cure the bitterness an individual feels at an 
outcome not to his liking. A great many of our people today have legal problems 
concerned with their employment, marriage, property and in criminal matters, 
and so scant is their knowledge that it is too often impossible for them to take 
a reasoned view on the advice given to them when emotions have clouded logic. 
Nor are they always able to recognise the need for legal! advice. Good as have 
been The Law Society’s endeavours to make film strips and lectures available 
to schools, ignorance and serious misconceptions are likely to continue until 
the principles and processes of law are taught in school as a curriculum subject: 
after school it is too uncertain, too haphazard and frequently too late. 


(Signed) GODFREY PLACE 
Lay Observer. 


2nd April 1977, 
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APPENDIX I 


Summary of impressions in 1975-76 report 
(Repetition of paragraph 45 (1)}-(9), in 1975-76 Report‘) 


1. I have not found The Law Socicty’s treatment of complaints inadequate except 
iD some minor matters of detail or explanation. 


2. Since the Society has no power to decide complaints concerning negligence or 
professional competence a considerable amount of its work in unravelling complaints 
is necessarily unproductive. 


3. The indications are that some nugatory effort would be saved if the public had 
a better understanding of the law and legal processes and if explanation in some 
solicitors’ offices was more complete. There is a continuing need for better public 
understanding of the principles and processes of the law, particularly before individuals 
become emotionally involved in their particular affairs. 


4. There is a need to ensure that members of the public have confidence that they 
will be competently and impartially advised when they seek to bring proceedings 
against solicitors for negligence. 


5. There is a need for the public to have confidence that the skill and expericnce 
of solicitors acting in certain litigation is not in question and that undue advantage 
cannot be taken by those of greater expertise. 


6. Delays throughout the whole range of legal processes cause considerable distress 
to individual members of the public. There is a need for these delays to be studied 
with a view to reducing them. 


7. In some solicitors’ offices there is a need for better standards of estimating costs 
and furnishing up-to-date accounts. 


8. There is a need to review the effects of the exercise of a solicitor’s lien and to 
eliminate those aspects which are not in the public interest. 


9. Despite some indications of public demand to the contrary, there is no case at 
present for an increase in the Lay Observer’s powers. 





4. H.C. 332. 
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APPENDIX II 


Statistics 
(1.2.76 to 31.1.77) 


The Lay Observer's Work 


(Previous year’s total in brackets) 1975-76 
1. Correspondents... ae a te: A iat «-- 305 1437) 
2. Allegations accepted for examination... <a es axe W127 CEG) 
3. Allegations disposed of ... sd $i Rae re --» 117 (£40) 
4. Cases where Lay Observer criticised The Law Society’s treat- 


ment of complaint (including four cases where he recommended 
the Council of The Law Society to reconsider a complaint as 
an issue of conduct) ine “6 rik iw ane at 10 (13) 


Nature of complaints whose treatment by The Law Society was 
examined by the Lay Observer 


1. Undue delays we 4 — oa ae nc oe 31 €82) 
2. Withholding documents or information, exercis2 of lien “it 13 (47) 
3. Accounts... até i ny on Aye Sh ae 20 (14) 
4. Disclosing confidential information as mA nae q "yj (13) 
5. Conflict of interest, collusion a ne as * eee 11 (12) 
6." Ongualified stale. an.teasss due ll A Shiba sa iw onan 3 si(10) 
7. Negligence, incompetence or dissatisfaction with advice given ao (13) 


Note: In most cases the above classification refers to the principal complaint raised 
by the correspondent, but in some cases two or more complaints are included from a 
single correspondent. 


Circumstances of complaints whose treatment by The Law 
Society was examined by the Lay Observer 


1. Criminal Proceedings eee att va eS ae ace 4 (3) 
2. Matrimonial Proceedings ... sae A, Ave oat se, 36 (29) 
3. Administration of estates oe Gre bes out “ee one 18 (23) 
4. Landlord and tenant seg ee rom a ae wuld 3 (16) 
5. Conveyancing sate us ay A as ct kick 13 (7) 
6. Miscellaneous Property disputes not included above — a 26 (62) 
7. Contractual disputes ath ae by ane ne 7 (3) 
8. Professional negligence -~.,, ed wm oe5 see as Z (4) 
9. Personal injury & 3 (3) 
10. Employment 4 (not 

previously 

eva: Classified) 
11. Miscellaneous shorn ag kala ons tes: mite, HEP eC ae VER (12) 
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3.1761 11468849 2 


